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P fof 
Wm. T..Newsy, ET ats, PPfs in error, Error to Yamhill Co. 
advs. Petition for a new trial 
Territory oF Orecon, D’ft in error. ° 


What constitutes an unlawful assemblage under the statute. 


Otney, J.—The petitioners having been convicted in the distrigt 
court of Yamhill county, of the crime of riot, have applied to this 
court, in pursuance of the statute, for a new trial. 

They alleged that the jury misunderstood the instructions of the 
court; and they produce the affidavits of several of the jurors of 
that fact. 

If jurors could be allowed to impeach their verdicts by such afi- 
davits, and if this jury mistook their instructions, and even if the 
instructions were erroneous, still we are satisfied thatthe verdict is 
correct upon the evidence, and ought not therefore to be set aside. 

The record does not show the objection that a new trial was applied 
for in the district court. We are not prepared to say that a second 
application could not be made under proper circumstances; but the 
two courts have concurrent jurisdiction to grant new trials, and a 
party cannot be allowed to experiment first in the one court and then 
in the other, for the same cause, or for any cause, of which he might 
by due diligence, have availed himself on the first application. 
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We shall not at this time establish the rule, that, under no circum- 
stances, will such affidavits as are offered in support of this petition 
be received. They have been received in some courts and rejected 
in others, and a majority of this court would reject them, as at pres- 
ent advised, were it not that the case can be disposed of, on other 
grounds, in which all of us fully concur. : 
Petition denied. 


Opinion upon Errors assigned. 


Wiurams, Ch. J.— Plaintiffs in error, who were convicted in the 
gourt below of a riot-or-unlawful assembly in whipping ‘one Miller, 
make a question here as to the correctness of the following instruc- 
tions given to the jury by the judge presiding at the trial: “That 
if the defendants, or any of them, and others to the number of three 
or more, assembled with an intent to whip Miller, or have it done by 
the company, so many of the defendants as were there consenting to 
it, were guilty.’ Objection is made to this exposition of the law, be- 
cause it is too broad and general in its terms, and might involve the 
casual spectator of an affray, in punishment with those erpetrating 
the crime. There seems to be no force in the argument, for the 
question of intent was fairly submitted to the jury by the district 
court, and the evidence must have satisfied them that the persons con- 
Vieted, assembled not from curiosity, or by accident, but with the “in- 
tent?’ to do the unlawful act. Now, if plaintiffs in error, or any of 

jthem, assembled to whip Miller, or to have it done, they are guilty, 
though some other person may hive inflicted the blows, for their ob- 
‘ject at least was to aid and abet in the commission of the offence. 

Few riots occur in which all concerned do acts of violence; for 
while some perforni- the work others keep company to assist, if neces- 
sary, and by their presence deter opposition, thus directly co-opera- 
ting in the consummation of the crime. ; 

We seè no danger fo the innocent from the operation of the law as 
laid down by the court below, for it would be impossible for one per- 
son to meet others under the circumstances, and with the ‘intent ” 
specified in the instructions and at the same time be innocent. 

Several sections of the act under which plaintiffs in error were in- 


5 


dicted, (Statutes of Oregon, page 204,) describe the duties and powers 
of peace officers, in case of a riot, and it has been contended that a 
proclamation by such an officer to an assemblage of persons to 
disperse must be made, before such assemblage would become unlaw- 
ful or riotous. Sec. 1st of the Art., provides that “If any persons 
to the number of three or more, whether armed or not, shall be un- 
lawfully, riotously, or tumultuously assembled” in any city, town, or 
country, “it shall be the duty of the mayor, sheriffs, and constables,” 
&c. Sec’s 23, 24, 25, and 26, consist of directions to these officers. 
Sec. 7, provides that “ If any of the persons so unlawfully assem- 
bled shall demolish, destroy, &c., or do any other unlawful act, 
he shall,” &c. Now, we think that Sec. 7, in speaking of persons 
“s0 unlawfully assembled,” refers to Sec. 1, which clearly contem- 
plates the assemblage as “‘unlawful’’ before any steps by the conserv- 
ators of the peace to disperse it. Surely it would subject the law to 
very great and just reproach, if its eyes were closed to the outrage- 
oys deeds of a riot, because a peace officer was not present, or if 
‘ present, was not willing to command the rioters to disperse. Plain- 
tiffs in error contend that if the doing of an “unlawful act” by three 
or more persons assembled for that purpose, will constitute a riot, then 
a company of gamblers would be guilty, for gambling is an unlawful 
act; but it is perfectly apparent from the whole statute, that the act 
indicated therein to be riotous must amount to a breach of the peace. 
Sec. 7, we think, should be taken as if it read “any other unlawful 
act against the peace,” for the construction clearly comports with the 
spirit and fully carries out the purposes of the act which points ex- 
clusively by its title and in all its provisions to “‘offenses against the 
public peace.” ' 

Judgment affirmed. 

Kerry & Cuiny, For PIf. in error. 3 

Huser, Defendant. i 


Jno. T. Forp, 


By his Guardian, Action to recover pos- 
Jno. Tuore. session of real estate. 
a Adjourned from Polk 
Morvbecia KENNEDY, Dan’ CHANDLER, County. 
D. H. Huntirezon. 


Heirs of settlers in Oregon, who died prior to 27th Sept., 1850, cannot inherit or 
hold land by virtue of residence and cultivation of their ancestors. 


Per Wittiams, Ch. J.— Plaintiff avers that He is entitled to the 
land described in his complaint, by virtue of the act of Congress of 
September 27th, 1850, making donations to settlers in Oregon, as the 
only heir. at law of his father and mother, Marcus and Amanda Fort, 
deceased. us 

Defendants deny the right of plaintiff on the ground that the said 
Marcus and Amanda, died before the passage of the said act of Con- 
gress. Plaintiff demiurs to this answer, and presents the question as 
to whether the heirs of persone, who settled and died in Oregon, prior 
to September 2751850, can inherit or hold the lands claimed and oc- 
cupied by such decedents. 

Reliance for a recovery in this case is placed upon that clause of 
section 4, of said act, which says “in all cases, when such married 
persons have complied with the provisions of this act, so as to entitle 
them to the grant, as above provided, whether under the late provis- 
ional government of Oregon or since, and either shall have died before 
patent issues, the heirs shall be entitled,” &c. 

Marcus and Amanda Ford, it is said, were married persons, and 
complied with the provisions of the donation act under the provisional 
government of Oregon, and having died before patent issued, plaintiff 
as their son and heir, is entitled to hold what his parents would have 
held if living at the present time. 

Notice must be taken of that part of the above quoted clause which 
describes the married persons whose heirs may take; for it does not 
say “all”? married persons, but “such”? married persons; evidently 
referring to a class of married persons antecedently described. 
` Looking at the preceding part of section 4, we find that the right 


. to take donations under that section is restricted to persons “now re- 


7 


siding in said Territory, or who shall become residents thereof on or 
before -the first day of December," 1850. “Such,” then, in that 
clause of the act first cited, relates to the foregoing as well as to the 
other qualifications of grantees under that section, and makes said 
. clause mean as if it read “‘in all cases, married persons now residing 
in, or who shall beéome residents,” &c. When the donation act 
passed, in no sense could it be said of plaintiffs parents, that they - 
were then residing in or ever afterwards became residents of Oregon, 
and manifestly therefore, they did not fall within that class of per- 
sons entitled to the benefit of the 4th section. Marens and Amanda 
Ford, then having acquired no rights under said act of Congress, 
could of course transmit none to plaintiff as “heir of the deceased,” 
nor can he take by purchase, as has heck contended’; for he has not 
complied, and his parents did nòt and could not comply with the con- 
ditions of a purchase, so as to vest the title in either. Some effort 
has’ been made to argue that the words “shall have died before patent 
issues,” in the clause first quoted, indicates persons dying before as. 
well as subsequent to the passage of the act; but these words are in 
that form of expression usually employed to signify the happening of 
some future event, upon some other contingency im the future; and 
in any view, the context as has been shown, is conclusive against the 
argument. . ae 
To construe the donation act so as to invest persons dead before itg 
passage, with an inheritable interest in the public lands of this Ter- 
ritory, would be not only to give the said act a retrospective opera- 
tion contrary to a sound construction of statutes, but to open a Pan- 
dora box of evils upon the community, for the heirs of those early 
settlers who died hefore 1850, would rise up with their unknown and 
undiscoverable titles, to supplant others who found the land thus 
claimed vacant and took it in good faith as apart of the public domain. 
Something has been said about the right of the plaintiff to hold 
under the 8th section of said act, but to give that section any other 
‘than a prospective operation, is to do violence to language; and the 
mischief resulting from giving it a retrospective effect, would be int 
finitely greater than would follow from a like constriction of section 
4. By an amendment of the donation act, approved July 17, 1854; 
Congress has given a legislative construction of said act, which ac- 
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cords with the one here given, and at the same time, has made provis- 
ions foy plaintiff and persons in his condition. 
Judgment for defendants. 
Loean & Prart, For Pifs. ‘ 
Boise & Grover, For Dfts. 


WILLAMETTE FALLS Transportation & 
Mituine Co., Plfs. in error. Error to Clackamas 
v$. County. 
. SamorL K. Re{micg, D’ft in error. 


j. A mechanic who acts as overseer while performing manual labor, is entitled 
to alien for all his services. 

2. A mechanic who bestows labor upon a break-watenand dam attached to a 
saw-mill, is entitled to a lien upon the mill for such labor. 


Per Witziams, Ch. J.—Remick bought this action to enforce 
a lien for work and labor performed upon the buildings of said Falls 
Company, and after a trial upon the merits, in the district court, ob- 
tained a verdict for $3,340 70, and a judgment thereon for a lien 
against said buildings. This judgment is now assailed because 
Remick, while in the employ of said company, acted as overseer and 
assistant superintendent, for which services, it is said, the statute 
gives him no right of lien. No decision of the precise question here 
presented is necessary, for the record shows that Remick not only 
acted as overseer and assistant superintendent, but that he performed 
manual labor upon the works and buildings of said company. Sec. 
Ast, of the statute of 1851, (Gen. Laws of Oregon, page 167,) which 
governs this case, provides that all persons performing labor for the 
construction of any building,’shall have a lien thereon, &c. 

Remick certainly performed “labor” forthe construction of the 
company’s buildings, and is clearly entitled to a lien for a part if not 
for the whole of such labor; and as his services were inseperably 
rendered and received by the company, we think he should have 
a lien for his entire compensation. When time and skill are em- 
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ployed to supervise and direct in the construction of a building, a 
lien is as much deserved and required as in any other case, and 
beyond question it should be allowed, if actual labor is added-to the 
other grounds of right. There is doubt as to whether an architect or 
person performing labor of like nature can hold a lien, but it is clear 
that for work of any kind upon the building in its construction, the- 
statute gives a remedy. Much of Remick’s labor was expended 
upon a dam or break.water attached to, and for the use of the Co.’s 
mills, and it is contended that for such labor, he is not entitled to a 
lien upon said mills. This view of the statute seems-to be both un- . 
reasonable and unequal, for a mill made to run by hydraulic power, 
would be worthless without the structures necessary to secure and 
obtain water, and’ the labor bestowed upon such structures‘is of the 
same utility and importance to the owner of the mill, as the labor put 
upon the mere building. Whatever enters into or is connected with 
a mill, essential to its use, ought to be treated under the statute, as 
a- part of said mill, so that all who contribute their toil to make it val- 
uable, may have an equal chance to obtain compensation for their la~ 
bor. Remick filed. with his complaint, an account containing items 
of charge for ferriage, postage, &c., as well as for labor, and a ques- 
tion is made as to his right to recover for anything but labor in this 
case. Claims for anything but labor or materials, are evidently non- 
lienable, and cannot therefore, be embraced in a judgment for a lien. 
Nothing appears upon the record as to the ruling of the district 
court upon this point, and we must presume therefore that it was cors_ 
. rect, but for the sake of certainty, a deduction may be made of the 
trifling. sums charged for postage, &c., and a judgment in favor of 
Remick, entered for the balance. 
_ Judgment accordingly. 
Pratt & Warr, For Plfs. in error. 
Kerry & Horgroox, Defts. in error. 
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WILLAMETTE FALLS TRANSPORTION & 
Minune Co., Plfs. in error. Error to Clackamas Co. 


VS. 
Tuomas V. Smir, Dft. in error. 
- A complaint ta enforce a mechanic's lien must state where the labor was performed. 


Per Wittrams, Ch. J.— This suit was brought to enforce a me- 
chanic’s lien, and judgment by default obtained in the court below, 
which judgment, it is now said by plaintiff in error, ought to be re- 
versed, because the complaint does not show at what time the labor 
was performed or materials furnished, for which a lien is claimed. 

‘With reference to this point, the complaint says “that defendants 


in the court below employed plaintiff to furnish materials, labor, &c.,. 


for their buildings,” and then states “that there i is, now due the said 
plaintiff for the same, the following sums, to-wit the sum of four 
hundred and eighty-four dollars and seventy-two cents, as per 
bill rendered, ahd interest thereon, at tke rate of two and a-half per 
centum per month, from the 14th of’ Aug., a.D., 1854, a8 per agree- 
ment with C.C. Baker, agent of said defendants, and the additional 
sum of two hundred and seventy-eight dollars and ninety cents, bal- 
ance of account accrued since the above, as per schedule, hereto an- 
nexed.?? Subjoined to the complaint is an account as follows : 


“ Oregon City, October 27, 1854. 

Willamette Falls Co., 
To Thomas Y. Smith, Dr. 
Aug. 17th, To 11 1-2 Ibs. cast-steel, - + - $4 31” 


And so on, with various items running through the months of August 
and September. 

Now it is utterly impossible to tell from the complaint, when or in 
what year the account amounting to the first named sum of four hun- 
dred and eighty-four dollars and seventy-two cents accrued, or even 

-to make a plausible conjecture upon the subject. Plaintiff below does 
not state when he was employed, gives no bill of particulars, or copy 
of the account rendered, and makes no allusion to dates in comection 
with the sum first named, other than to state that the said sum was 
to draw interest from the 14th.of Aug., 1854, as_per agreement with 
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Baker, but nothing can be inferred from this statement, except that 
there was an indebtedness existing at that time. 

Relative to the two hundred and seventy-eight dollars ada ninety 
cents, the complaint is quite as defective, for while information 
is given as to the months in which the demand was created , imagina- 
tion is left to fix the year. Plaintif below contends that because the 
statement of the account annexed to his complaint is dated October 
27th, 1854, it must be nresumed that the account accrued in the 
August and September of that year; but it may have accrued in the 
August and September’ of 1858, and it is idle to pretend that . 
the mere drawing of of an account indicates anything as to the time 
when such account originated. This suit was commenced on the 23d 
of Feb., 1855, and if the materials mentioned in the complaint were 
furnished in 1858, then this action cannot be maintained, for the 
statute in force at that time, (Gen. Laws of Oregon, page 168,) re- 
quires the suit to enforce the lien to be brought within one year from 
the time the materials are furnished.” Where materials are furnished 
or work done since May Ist, 1854, a suit to enforce à lien therefor, 
may be brought within one year from the completion of the building, 
and if we could find from the complaint that such were the facts of 
this case, this objection of plaintiffs in error, would be overruled. 

Again, it is indispensably necessary for the court to be informed 
and know whether the materials were furnished in 1858 or in 1854; 

for if ia the first named year, the defendants below are entitled to 
judgment thaf the property which the lien holds shall be sold on . 
a credit not exceeding six months, but if said materials were furn- 
ished in 1854, then plaintiff must have judgment for an absolute 
sale. 

We cannot determine from the record before us, whether the plain- 
tiff is entitled to recover or not, or in case of a recovery, whether the 
judgment should be for a sale upon credit or otherwise, and for these 
reasons the judgment of the court below must be reversed. 

Pratt & Campgeny, For PPF. in error. s 

HoLBROOK, Dft. 
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Yamin Briner Co., PPfs in error, 


vs. | Beror to Yamhill Co. 
Wu, T. Newsy, Dft in error. ; 


One tenant in common may sue another who sells or destroys the common goods. 


l 

Per Wittrams, Ch. J.—The declaration in this case, contains two 
special counts upon ‘an order drawn in favor of Newby, upon the said 
bridge company, and on the common counts. Tite jury found a ver- 
dict for $979, udder the 8d count, which is for “goods bargained and 
gold.2? Evidence was given by the respective parties, to prove and 
disprove all the counts but that which was adduced in support of the 
common counts, is in substance, as follows: ‘Thé company entered 
into a contract with Webber and Wren, by which the latter were, to^, 
build a bridge for the company, and be paid by installments as the \ 
work progressed, When the bridge was partly built and materials 
- for its completion were on the ground, the contractors having received 
all but the last installment under their contract, failed and made a 
éonveyance to their mechanics, and material men of the bridge, and 
materials on hand, Newby was one of these grantees, being a cred- 
itor of Webber and Wren, for materials, to the amount of $820, the 
said conveyance was acknowledged and recorded. Endorsed thereon, 
was @ conveyance by all the grantees therein, (except Newby,) of all 
their rights there under to the said company. Webber and Wren, 
also, afterwards conveyed to the company. The company used the 
said materials for the completion of their bridge. Several reasons 
are now urged by the company for reversing the judgment of the dis- 
trict-court, one of which is, that plaintiff and defendant were tenants 
in common in the bridge and materials, and therefore the company 
had a right to use the common property for the common good of the 
parties. We do not think that Webber and Wren conveyed any 
property in the bridge to Newby and his co-pgrantees. They 
had notning to convey. They had been fully paid for what 
they had done. When they quit work thebridge which they 
left partly erected attached to the freehold and became the ex- 
clusivefproperty of the company. Newby and the company owned 
the materials in common. His common property the company 
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took and converted to their own use by incorporating it into their 
bridge. They changed what.was the personality of Newby into their 
own exclusive realty. ` When one tenant in common sells or destroys 
the common goods, it is well settled that he may be sued by 9 co-ten- 
ant for such co-tenant’s share, and upon this principle we think that 
Newby can maintain an action against the company for his part 
òf said materials by them taken and used up in the completion 
of their bridge. Brown vs. Hedges, 1 Sack. 290--Heath vs. Hub- 
bard, 4 East 110—Fenning vs. Granville, Ist Taunt. 241. 

Plaintiffs in error argue in the second place that the bill of excep- 
tions undertakes to state all the evidences in support of the common 
counts, and does not show, anything about the damages, and therefore 
the judgment below cannot be sustained. Though the bill of excep- 
tions says “the evidence in support of the common count, was as fol- 
lows:” Yet it clearly appears elsewhere in said bill, that other evi- 
dence than, that stated was submitted to the jury, and more than 
this, the bill simply sets forth certain farbts proven, and does not in © 
truth detail the evidence as it professes. Manifestly there was a 
question made in the district court, as to the right of Newby to re- 
cover at all, under the 3d count, and the bill saves-all the facts per- 
tinent to that question, but evidence as to the amount of damages in 
no way concerns the right of recovery, and was therefore very prop- 
erly omitted. Newby was entitled to recover nominal damages at 
any rate, and we cannot say that a verdict for more was found by the 
jury without or contrary to evidence. . 

No evidence, it is said, was giyen to the jury that Newby ever ac- 
cepted the conveyance to him and others, by Webber and Wren, and 
therefore he ought not to have obtained judgment. ‘Taking the facts, 
that Webber and Wren had failed, that the conveyance was made to 
pay debts, that it was recorded, that it was actually accepted by the 
other grantees, and that this suit was brought in affrmance of it, we 
think the jury were warranted in finding that it had ‘been accepted 
*by Newby. 

J ndgment affirmed. . 

Pratr & CamrseLL, For PIf. in error. 

Kerry & Carn, Defendant. 
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Wiiir1am Batpro, PPA, 
VS 
Wuitam T. TOLMIE, ET at, D’fts. 


Reserved from Multno- 
mah County. - 


1. Assumpsit is an action upon the case. 

2. When the statute of limitations has become a perfect bar to a cause of ac- 
. tion, the repeal of the statute does not destroy the bar. . 

3. Laws of the provisional government were in force ‘prior to August 14, 1848. 


* Per Wintrams, Ch. J.—This action is brought to recover dam- 
ages for the violation of a contract alledged to have been made in 
1841, by the parties, for the purpose of prosecuting certain farming 
operations at Puget Sound, in the now Territory of Washington. 
To the complaint which avers a breach of said contract in 1842, the 
defendants make answer, and among other things, say that'plaintiff’s 
“supposed cause of action did not accrue to him at any time within 
six years next before the commencement of the suit,” and to this an- 
swer the plaintiff demurs. Various statutes of limitation have been 
enacted in this Territory, but this particular one, upon which defend- 
‘ants rely, is the Iowa Statutes of 1839, adopted here in 1844, and 
which provides, among other things, that “actions upon the case” 
shall be barred in five years. 

Plaintiff, however, contends that this statute can be no bar to the 
present suit, for the reason that the cause of action set forth in his 
complaint is not embraced within that class degcribed by said statute. 
Under the öld form of proceeding, this would have been an action of 
assumpsit, and the doctrine is laid down that an assumpsit is an ‘“ac- 
tion upon the case.??—Bac’s Abr’g’d Vol. 1, p. 395; 2 Blackstone’s 
R., p. 850. z 

Tn the case of vs. Morris’ R., p. —, the supreme 
court of Iowa, expressly decides that the statute in question may be 
pleaded in bar to an action of assumpsit. To conclude that the leg-, * 
islature in providing a. limitation to all the different kinds of action 
mentioned in the statute, intended to omit the most common kind of 
all, would be to form an opinion not- very creditable to its judgment. 
No effect can be given to this Statute, it is said, because it was re- 
pealed in 1849, and cannot therefore, be set up as a bar to an action 
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brought after its repeal., ‘When a statute of limitation which has run 
sa -long against a cause of action as to become a perfect bar is 
repealed, such bar is not thereby destroyed.— Blackford’s Reports. 
Another ground taken in support of the demurrer is that the an- 
swer avers non accrevit infra’ sex annos instead of “five years,” as 
provided by statute. Doubts may well exist as whether this answer 
would not be exceptionable under the old practice, though there are 
conflicting authorities upon the point, but under our present system, 
where informalities in pleading are not regarded, the objection is un- 
tenable, for it is demonstrably true, that if plaintiff’s cause of action 
did not accrue within six years, it did not within five years next be- 
fore the suit. ‘This statute, it is finally argued by plaintiff, is a law 
of the provisional government, and therefore, had no force, until, 
with acts of a like origin, it was recognized by Congress on the 14th 
of August, 1848, in the Act to establish the Territorial Government 
of Oregon.. Confessedly, the provisional government of this Terri- 
tory, was a government de facto, and if it be admitted that govern- 
ments derive their “just powers from the consent of the governed,” 
then it was a government de jure. Emigrants who first settled Or- 
egon, upon their arrival here, were without any political organization 
to protect themselves from foes witkout, or to’preserve peace within, 
therefore self-preservation constrained them to establish a system of 
self-government. Congress, knowing their necessities and withhold- 
ing the customary provisions for such a’case, tacitly acquiesced 
in the action of the people, and on the 14th of August,.1848, ex- 
pressly recognized its correctness and validity, by declaring that “the ` 
existing laws now in force in the Territory of Oregon, under the au- 
thority of the provisional government established by the people 
thereof, shall continue to be valid and operative therein,” &c. 
Congress, it will be perceived treats these laws as “now in force,” 
and simply provides that they shall have the’same effect under the 
' government, created by Congress, as they had under the government 
formed by the people. Doubtless any act of the provisional govern- 
ment, inconsistent with the constitution or laws of the United States 
would have been void, but certainly the statute in controversy is not 
obnoxious to any such charge. No reason can be imagined for hold- 
ing that the people of Oregon, in 1844, had no right to. make such 
laws as their wants required, for where the functions of government 
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have ngt been assumed of exercised by any other competent author- 
ity, if cannot be denied that such a power is inherent in the Inhabi- 
fants of any country isolated and seperate as Oregon was from 
all other communities of civilized men. Some effort has been made 
to assimilate the laws in questién, to mere neighborhood agreements, 
but the argument seems to apply with cqual force to the acts of all 
governments established by the people. Free government always re- 
sults from%an agreement among free men, and when put in operation, 
the acts of such a government are legitimate and binding upon all 
within its jurisdieiion. 

Suppose the provisional government had been organized in rebel- 
lion, and afterwards the sovereignty of Oregon had been acknowledged 
at Washington, so far as the people here are concerned, the laws of 
such provisional gevernment would date their validity from the time 
of their enactment, and not from the time of their recognition, by the 
parent country. Fora much greater reason would such be the case 
where instead of rebellion there was the exercise of, legislative power, 
with the tacit consent and future ratification of the general govern- 
ment. To admit even that the provisional government Was a mere 
usurpation, would not be to decidg that the statute in dispute did not 
take effect from its passage, for the courts of that government could’ ` 
not decide against its power to make law, without in the same breath 
deciding against their own. existence. During thirteen years, plain- 
tiff has been sleeping under the shadow of judicial tribunals competent 
at all times to do him justice; and now he comes forward claithing 

- large damages for the violation of a parol. contract alleged to contain 
a multitude of provisions and conditions; thus showing the nétessity 
ofa law which requires men to prosecute their suits while witnesses 
are ‘possibly within reach of all parties, and before time and change 
have blotted out reliable proof from the frail records of human 
memory. 

Holding, then, that the statute of limitations of 1844 was valid in 
its inception, and became a complete bar to plaintiff’s action before 
its repeal, we conclude that defendents are entitled to judgment on 
the demurrer. 

ae Judgment for defendant. ` 
Campuvty for PP ft 

` Prarr and HoLeroor for Dfe. 
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In‘the matter of 


James M. Moore. et al., vs. Willamette Falls Company; 


Motion to set aside Executions in Lake 
Clackamas County. 


Apportionment of moneys collected under the boat lien law. 


Per WILLIAMS, C. J.—Moore and Ferguson move to set aside cer- 
tain executions upon the following state pf facts: Lake and others 
recovered judgments in the District court of Clackamas county, 
against the steamer Gazelle, which were made liens. under the act 
€ To enforce liens on-boats and vessels,” Statutes of Oregon, p. 151. 
These judgments were taken to the Supreme court by writ of error, 
and Ferguson and Moore were the sureties in the bond for that pur- 
pose. The judgments were affirmed against the boat and sureties. 
Executions were issued thereon, and the boat sold for enough to sat- 
isfy the judgments of Lake and others. Before the money was paid 
over, persons having similar judgments in the District court of Clack- 
amas county obtained an order from said court upon the sheriff to 
make a pro rata distribution of the proceeds of said sale between 
them and the plaintiffs in said executions. The judgments in the Dis- 
trict court were for claims of a class higher than, or equal to, these 
on which judgments in the Supreme court were rendered. After , 
distribution pursuant to the order, there was a part of the Supreme 
court judgments left unsatisfied, and to collect that balance the exe- 
cutions in question were issued against Moore and Ferguson. We da 
not sée any grounds upon which the motion can be sustained. Sec- 
tion 15 of said act provides that “In the distribution of the proceeds 
ofsalé, claims of a prior class shall be paid entire before any payment 
shall be made upon claims of a subsequent class, and when the money 
to be applied to any class shall be insufficient to pay all the claims 
of that class, it shall be apportioned rateably among the claims of 
such class.” Here, the money for which the boat sold was insuf- 
ficient to pay the claims of the first class, if apportioned rateably 
among such claims. 

Some objections have been made to the proceeding by which the 


order of distribution was obtained ; but as the payment of the money 
3 
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was in accordance with the statute, it is unnecessary to examine the 
means by which such payment was effected. - 
Motion denied. 
Prarr and Wart, on the motion. 
KELLY, contra. 


WILLAMETTE FALLS TRANSPORTATION & Error to Clackamas 
Mızune Co., Plifs. in error, County. An action fo 
vs Enforce a Mechanic’s 


Davin Smita, ET AL., Dfis. in error. Tien. 


A complaint to enforce a mechanic’s lien must state when thelabor was performed. 


Per Wizu1ams, C. J.—Plaintiff in error seeks to have the judg- 
ment reversed, on the ground that after a demurrer was duly filed ta: 
the complaint in the court below, the said court rendered a judgment 
by default against him before any disposition whatever was made of 
his said demurrer. 

Referring to the record, we find nothing there inconsistent with the 
above statement of facts, and must, therefore, concur in the correct- 
ness of plaintiffs position. 

Defendant in error has produced what purports to be the copy of 
an entry by the district judge in his docket, to the effect that the 
demurrer was overruled ; but such entry, though useful at the proper 
time for purposes of amendment, cannot be taken and treated as part 
of the record. Stat. of Oregon, p. 121. Taking the record as it 
stands there was an undoubted error by the District court, in ren- 
dering a judgment by default against plaintiff, while his demurrer 


"was not disposed of, and for that reason the judgment must be re- 


versed. . 
Judgment. reversed. 
Prarr and Campreny for PIf. in error. 
` Exniorr for Dfi. in e+ror. 
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Wittamerte Faris Transportation & 
Miuune Company, Plaintiff in Error, Error to Clackamas 
vs. County. 
Mansuati K. Perry, Dft. in Error. - 


‘Suit for materials farnished under the mechanics’ lien law of 1851, must be brought 
within one year. 


Per Wittrams, C. J.—This suit was brought on the 20th day of 


February, 1855, to enforce a lien for materials alleged to have been 
furnished in May or June, 1858; but which, in fact, were furnished 
in April of that year, as appears from the verdict of a jury taken 
and made part of the record by the plaintiff below. By the statute 
in force at that time, persons claiming liens, as in this case, when 
no credit was given, were required to bring suit for their enforcement 
within one year from the time when the materials were furnished. 


Without alleging that credit was given to defendant below, the 


plaintiff there shows, affirmatively, that nearly two years expired 
from the time the materials were furnished to the commencement of 
this suit. Plaintiff below suffered his right of lien to become ex- 
tinct under the statute operating in 1853, for more than one year 


elapsed between the time the cause of action accrued in this case and - 


the repeal of said statute. There was a judgment by default against 
the defendant in the District court, for the debt and lien as prayed 
for in the complaint, but because said court awarded a lien for ma- 
terials furnished in 1858, more than a year before suit therefor was 
commenced, the said judgment must be reversed. 
Judgment reversed. 
Prarr and Campsen, for Plf in error. 
Keper, for Dft. in error. 


a 


WILLAMETTE FALLS Transportation & : 
Mitrine Company, Plaintiffs in Error, | Error to Clackamas 


US. i County: 
Josrrs B. Riev, Dfi, in Error. 


1. Àn action for a mechanic’s lien. What is a sufficient summons. 
2. What is a sufficient complaint and verification. 


4. 
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What is a sufficient notice to be filed with the recorder. 
Effect of repealing mechanie’s lien law, 

‘When the lien attaches. 

Interest may be allowed on 4 lienable item. 


oP 


Per Witirams. C. J.—Riley sued” the c Falls Company ” “for 
work and labor done upon their buildings, and obtained a judgment 
by default in the District court, for the sum of $779.80, and a. lien 
therefor on said buidings. Among various other objections made to 
the proceedings of the court below; it is contended, in the first-ptace, 
that the notice in the summons is insufficient to entitle Riley to the 
judgment in this case. Sec. 27, page 68 of the Statutes of Oregon 
is as follows: ‘There shall also be inserted in the summons a notice 
in substance as follows: ‘In an action arising on contract for the re- 
covery of money, or damages only, that the plaintiff will take judg- 
ment for a sum specified therein, if the defendant fail to answer the 
complaint. 2. In other actions, that if the defendant fail to answer 
the complaint, the plaintiff will apply to the court for the relief de- 
“\nanded therein.’ ” 

The notice in this case is, “that the plaintiff will take judgment 
for 4 sum specified therein, if the defendant fail to answer the com- 
plaint.’ This notice, itis said, is defective, because it does not also 
state that judgment will be taken for a lien; but this objection, we 
think not well founded, for the statute classifies actions, and provides 
that in the class of actions arising on contract for the recovery of 
“money or damages only,” there shall be such a notice as was given 
in this case. Manifestly then the notice ‘was right, for this is an 
‘action arising on contract for the recovery of money only,” though 
the court is empowered, under certain circumstances, to order that 
the judgment instead of being a general lien upon the real lostate of 
the defendant therein, shall be a lien upon a specific part of such 
estate. This order relates, however, to the execution, rather than the 
recovery of the judgment, and is not obtained without service upon 
the defendant of a copy of the complaint in which it is claimed. 
The verification to the complaint, it is said in the second place, i is 
insufficient to entitle Riley to his judgment for alien. Kelly, attor- 
ney for plaintif below, makes affidavit to the complaint, and states his 
belief of its truth on the ground “that the promissory note upon 
which the action is founded is in his possession; and, that he pre- 


l; 
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sented the same to Daniel H. Ferguson, the acting agent of the de- 
fendant, who did not deny the correctness of the same.” Section 54, 
p. T4, Statutes of Oregon, provides that in the absence of the party, 
the pleadings may be verified by any person having a knowledge of 
the facts; and when the afidavit shall be made by any other person ` 
than the party he shall set forth in it his knowledge or the grounds of 
his belief on the subject. Now, the promissory note referred to, is 
a mere promise to pay for value received, and evidence, therefore, of 
nothing but indebtedness ; so that as to the other allegations in the 
complaint, upon which the right of lien depends, the attorney pro- 
fesses to have no knowledge or grounds of belief. Those averments, 
then, showing the existence of a lien, are in effect not verified at all, 
so that the court below adjudged to the plaintiff there a specific lien 
upon the buildings of the defendant with no other evidence before it 
except the unverified statement of said plaintifi’s attorney. We 
think that the letter and reason of the statute have been overlooked 
in this verification, for it is evident that any stranger seeing the note 
referred to, without any knowledge as' to the -alleged contract for 

work and labor, might make an affidavit just as good as the one at- 
tached to the complaint in this case. 

Plaintiffs in error have urged with great earnestness, that Riley 
acquired no lien for his work and labor upon their buildings; and, 
therefore, the judgment of the District court should be reversed. 
They argue that Riley commenced work in June, 1858, under a con- 
tract of that date; and continued so to work until the 10th of Sept., 
18545; that on the first of May, 1854, the statute of 1851, under 
which said contract was made, was repealed without any saving 
clause, and that by virtue of such repeal the growing, but not then 
perfect, right of lien was determined, and that no lien was ob- 
tained under the act of 1854, for that only applies to work 
done after „its passage. When Riley commenced labor upon 
the buildings of said company, the law, to secure the payment 
of his wages, gave him a lien therefor upon said buildings, 
and required him within sixty days from their completion to file 
a notice of his intention to hold such lien; but before said buildings 
were completed the law was repealed, and another enacted at the 
same time, which allowed him three months in which to file, and in 
- which -he did file, said notice. Now, as one statute ceased to exist, 


22 


and the other was created uno flatu, we think that the act of 1854 
may be regarded as a continuation of the act of 1851, so that the 
laborer may have that security for his hire which the law promised 
when he commenced work. The labor in question must be regarded 
as an entirety, and the.rights of the party to the whole job be deter- 
mined in accordance with the law in force at the time the contract was 
made, or in accordance with the law in force at the time the work was 
finished. Assuming that the parties are to be treated as though the 
work was performed oa the day when it was completed, and beyond 
question there was a lien acquired under the act of 18543 but as- 
suming that the parties are to be treated as though the work was 
performed at the time the contract was made, and the lien was per- 
fect and vested under the act of 1851. Taking either view of the 
case, there was a lien; but we consider it to be entirely consonant 
‘with principle and justice to hold, that the rights of the parties are 
to be ascertained and fixed by the law in force when the contract was 
made; but such rights may be established and enforced by the law 
existing at the bringing of the suit. 

Plaintiff avers in his complaint that he “filed, &c., a notice of his 
intention to hold a lien against the said buildings,” arid does not 
show that any amount of indebtedness is specified in such notice. 
Section 2 of the act concerning liens, page 149, Statutes of Oregon, 
provides that persons wishing to avail themselves of the provisions of 
that act, shall file a notice of their intentions to hold a lien upon the 
buildings “for the amount due, or to become due, specifically setting 
forth such amount,” so that the notice described in the complaint was 
not such a one as the statute required, and for not setting forth any 
amount, was obviously insufficient. Notice must be alleged in the 
complaint—5th Blackf. Rep. p. 829, 8th do. 252; and of course, if 
it is necessary to show that it was a legal notice, and in some way 
designated the amount for which, and the premises upon which the 
lien is claimed. The objection made to the claim upon this ground 
must be sustained. Our attention has been directed by the argument 
to the question as to whether a mechanic’s lien relates to the time 
^ when he commenced work, or to the commencement of the building. 
Section 7 of the chapter’ on liens, page 150, Statutes of Oregon, en- | 
acts that “‘ the liens created-in pursuance of the provisions of this 
chapter shall have precedence over all other liens after the commence- 
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ment of the building.” This language taken in its ordinary accepta- 
tion, as it ought to be, admits of no doubt; but independent of any 
express provision, we understand the legislation upon the subject to 
imply, as a general rule, (subject, doubtless, to some exeeptions,} 
that the liens of different mechanics engaged in the construction of a 
building shall stand upon an equal footing, and relate alike to the 
commencement of such building. Inconvenience, it is said, will result. . 
from this construction of the statute, for years might elapse between: 
the beginning and completion of a building, but such is not usually 
the case; and ageneral rule, reasonable and just in a large majority 
of cases, ought not to be rejected because an extreme case of hard~ 
ship in its operation can be imagined. Objection; is further made to: 
the proceedings in this case, because the interest accruing on the de~ 
mand of plaintiff below was embraced in the judgment; and it is said, 
that interest is a non-lienable item of account. Claims for which. 
mechanics may have liens are certainly entitled to draw interest 
„after they become due as any other, and we cannot think, that for 
«the recovery of such interest, it would be necessary to bring a sepa- 
rate suit, or take a.separate judgment, but conclude that interest may 
be computed on a lienable demand, and a lien awarded for the entire 
amount. Judgment was rendered in this case, not only against the: 
buildings of the company, but against the lot on which they stand ; 
and this is said to be erroneous, because the complaint does not aver 
that the company were, at any time, the owners of said lotof ground. 
Section 8 of the lien act, page 150 of the Statutes of Oregon, pro- 
vides—-““That liens against any building shall also extend to the lot 
of ground upon which such building is erected, not exceeding one- 
half of an acre in extent, if the land shall have been at the time of 
erecting such building the property of the person who shall have 
caused the same to be erected.” There was nothing to show that 
the defendants below ever had any right to the land upon which theit 
said buildings were erected; and, therefore, the District court could 
- not rightfully condemn such land to be sold to satisfy said company’s 
debt, but should have confined the lien to the buildings described in 
the complaint. Plaintiffs in error are right in respect to this point. 
“Section 12 of the act of 1851, General Laws of Or egon, p- 169, de- 
clares that in a case of this kind the judgment of the court shall 
direct the property tobe sold ona credit not exceeding six months; 
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but the act of 1854 contains no such” provisions. Some difficulty hag 
occurred in determining under which of said acts the judgment in — 
this case should be rendered, but presumibg that the parties relied 
upon the law in force when the contract was made, we haye concluded 
that it is the right of the defendants below to have the judgment made 
with an order for sale on credit, in conformity to the act of 1851. 

Objections have also been made to the complaint because the con- 
tract between the parties; and the buidlings of the company were not 
described with sufficient particularity. We consider the complaint 
carelessly drawn in these respects, but full enough to support the 
judgment were it otherwise sufficient, for according to section 45, p. 
72, Statutes of Oregon, the default below waives all objections ex- 
cept to the jurisdiction of the court, and that the complaint does not 
State facts sufficient to constitute a cause of action.” 


+ Judgment reversed. 
Pratr and Campspein for PP Ff. 


Kerrur for Dft. 


Monroes, Plaintiff in Error, 
Pa US. Yamhill Countys: 
f° “Hussey & Bursang. Defta. in Error, 


An absolute bill of sale unaccompanied with delivery of the property is void as 
against the creditors of the vendor at common. 


Per Winzrams, C. J.—This case was adjourned into this court 
from Yamhill county, for a decision upon the following special ver- 
dict: On the ninth day of March, 1854, Charles W, Savage bemg 
indebted to the plaintiff, mortgaged to the plaintiff, in writing, the 
property mentioned in the complaint retaining the possession of plain- 
tiff’s consent, which mortgage was never acknowledged, or recorded, 
or filed in a public office. On the 30th day of October, 1854, the de 

“fendants, without the knowledge of the mortgage, caused the property 
to be taken by attachment at this suit as the property of Sayage for 
a debt contracted after the giving of the mortgage. The de- 
fendants afterwards had notice of that mortgage; and that the 
plaintiff claimed the property, and after that notice, having obtained 
a judgment in that suit against Savage they indemnified the officer, 
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caused the property to be siezed in execution and sold to satisfy their 
‘judgment, and became themselves the purchasers of that property 
at that sale, and converted the same to their own use, Is the lay 
for the plaintiff or the defendant upon these facts? When the said 
mortgage, or hillof sale, for it purports to be an absolute bill of sale, 
was made, the act of 1858 (see Sess. Laws of 1852 and 753, page 65) 
‘wag in force, which provides that “no bill of sale for the transfer of 
personal property shall be yalid as against existing creditors or in- 
nocent purchasers, where the property is left in the possession of the 
vender, unless the bill of sale be recorded inthe auditor’s office of the 
caunty, in which the property is situated, within ten days after such 
sale shall he made. Defendants, it is said, are not protected by this 
statute because they were not “ existing creditors,” when the bill of 
sale was made. Admitting that defendants are beyond the purview 
of said statute, which is not entirely clear; then, without doubt. 
their rights are to be ascertained and determined by the common law. 
Chief justice Marshall, in the case of Hamilton vs, Russell, 1 Cond. 
R. 318, says “in some cases, a sale of a chattel unaccompanied by 
the delivery of possession appears to have been considered as an evi~ 
dence or badge of fraud, to be submitted to the jury under the direc. 
tion of the court, and not as constituting in itself in point of law an 
aotnal fraud, which rendered the transaction as to creditors entirely 
void. Modern decisions have taken the question up upon principle, 
and have determined that an unconditional sale where the possession 
does not accompany and follow the deed, is with respect to creditors, 
on the sound construction of the Statute of Elizabeth, 18, ch. 27, a 
fraud, and should be so determined by the court. He adds, thatthe 
said statutes “‘are only declaratory of the principles of common lay.” 
- Justice Story, in the case of Meeker et al. vs, Wilson, 1 Galls. R. 
494, says, that “by the common law a grant or assignment of goods 
and, chattels is valid between the parties without actual delivery there- 
of,.and.the property passes immediately upon the execution of the. 
dead, hut ag to creditors the title is not considered as perfect, unless 
pogsession accompanies and follows the deed. The wantof of posession 
is considered, in some.of the authorities, as an "evidence ' or badge of 
frand to be submitted to the jury; but the more modern authorities 
hold itas constituting in itself in point of law, an actual frand, which 
renders the transaction, as io creditors, void. -Judge Story, after 
4 


26 


stating that it is now fully settled that the said Statutes of Elizabeth 
are only in affirmance of the common law, adds, that upon principles 
independent of all authority, it would seem that substantial justice 
requires that a party who has a secret transfer of property left in 
the possession of the original owner, should be held to waive his rights 
in favor of creditors and public officers, even if the case were not held 
infected with fraud. Vigilantibus non dormientibus leges subservient. 
Here was an unconditional sale, by Savage to plaintiff, unaccom- 
panied by possession; and, therefore, we raust conclude that it was 
not good as against dgfpndants, who are attaching creditors. 3 Co. 
80, 2 T. R. 587; Hare & Wallace, Amer. Leading Cases, vol. 1, 
p- 1. Notice of plaintiff’s bill of sale to defendants after the attach- 
ment was levied avails nothing, for their rights relate to, and take 
effect from, the levy of the attachment. : 

l Judgment for defendants. 
Houser for Plaintiff. 
Carny for Defendants. 


TERRITORY or OREGON, Plaintiff below, 
VS. Reserved from Lane Co. 
Natuan G. CoLeman, Defend’? below, 


One who sells liquors to Indians may be punished for the same act under the law 
of the territory and the Jaw of congress. 


Per Wittiams, Ch. J.—The indictment in this case was found 
` under the act of the legislative assembly, passed January 23, 1854, 
entitled “An act to prevent the sale of ardent spirits to Indians.’? 
Defendant denies the validity of this law, on the ground that thé 
act of congress, passed June 30, 1884, entitled “An act to regulate 
trade and intercourse with the Indians,” is applicable to, and in force 
in, this territory, and that the sale of liquor to Indians is prohibited 
by that act. No power, it is argued, existed in the territorial as- 
sembly to enact a law of this kind, as congress had legislated upon 
the subject, and if the defendant is convicted and punished under the 
territorial law, he may also ‘be convicted and punished for the same 
act under the law of congress, and thus be twice punished for the 


fore, the territory is entitled to judgment. 
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same offense. This express question has been decided by the Su- 
preme Court of the United States, justice Grier, in the case of Moore 
vs. State of Illinois. Howard’s R., vol.14, p.18, says—An offense 
in its legal signification, means the transgression of a law. A man 
may be compeled to make reparation in damages to the injured party, 
and be liable also to punishment for a breach of the public peace, in 
consequence of the same act, and may be said, in common parlance, to 
be twice punished for the same offense. Every citizen of the United 
States is also a citizen of a state or territory. He may be said to 
owe allegiance to two sovereigns, and may be liable to punishment 
for an infraction of the laws of either. The same act may- be an of- 
fense or transgression of the laws of both. Thus, an‘assault upon 
the marshal of the United States and hindering him in the execution 
of legal process, is a high offense against the United States, for which 
the perpetrator is liable to punishment ; and the same act may also 
bea gross breach of the peace of the state, a riot, an assault, or a 
murder, and subject the same person to a punishment under the state 
laws for a misdemeanor or felony. That either or both may (if they 
see fit) punish such an offender cannot be doubted. Yetit cannot be 
averred, that the offender has been twice punished for the same of- 
fense, but only that by the one act he has committed two offenses, 
for each of which he is justly punishable. He could not plead the 
punishment by one in bar to a conviction by the other ; consequently, 
this court has decided in the case of Fox vs. The State of Ohio, 5 
How. 482, that a state may punish the offense of uttering or passing 
false coin, as a cheat or fraud practiced upon its citizens; and in the 
ease of the United States vs. Marigold, 9 How. 560, that congress 
with proper exercise of its anthority, may punish the same act as an 
offense against the United States.” 

This case clearly falls within-the rule here laid down; ; and, there- 


Judgment for plaintiff. 
Boiss for Plaintiff. : 
! Loean for Defendant. z 
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ARTHUR, PPF in Error, 
WS. Error to Clackamas Co. 
Sroxey W. Moss, D?fé. in error. 


When the vendor of personal property is sued for 4 failure of title, the measure of 
damages is the price paid by the plaintiff. 


Per Witutams, C. J.—Atthur sold a horse to Moss for $150. 
Moss afterwards sold the same horse to Souchu for $200. Reple- 
yin by Russer against Souchu, in which it was determined that the 
horse belonged to Russer. Moss refunded to Souchu the $200, and 
then brought this suit against Arthur, and claimed to recover that 
amount. 

Judgment in the District court in favor of Moss for the $200, with. 
his expenses ànd costs. Arthur now complains of error in that 
judgment, because Moss was allowed to recover therein the amount 
for which he sold the horse, instead of the sum which he had paid for 
it. Where the purchaser of personal property sues his vendor upon 
an implied warranty of title, we think that the measure ‘of damages 
in that case should be the price paid for the property, and not arty 
sum for which such purchaser may have sold it; otherwise, the vend- 
or of personal property, where the title fails, might be subjected to 
great loss and injury, by means of the collusive sales and speculative 
_ schenies of & purchaser. The object of the law in a suit of this kind, 
is to save the vendor from loss, and restore him to that ground ‘dn 
which he stood before the purchase; and not to provide means for 
one man to make money out of the misfortunes of another. Moss was 
entitled to recover in this suit the amount which he paid fot the 
horse, with interest, and those expenses and costs which had heces- 
sarily been incurred in defending the title derived from Arthur, and 
for the error of the court below in permitting him to recover mote. 
The judgment must be reversed. Armstrong vs. Percy, § Wen. 585. 

Judgment reversed. 

Exuiotr for PIf. in error. l 

Warr for Deft. in error. 2 
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aa cane pare Appeal from the Commissioners? 
J. M. Warrer, Appellee. Court of Clackamas County. 


i. Whenin a contest about a ferry, the county commissioners decide against 
the right of the owner of the land, he may appeal to the District court. 
g. Time and mode of taking such appeal. ; 


Poy Witxrams, C. J.—Carothers made application to the board 
‘of Gounty commissioners in Clackamas county, for a license to keep 
a ferry across the Willamette river at Portland, Wheeler, at the 
time of such application, appeared before said board, elaiming that 
he was the ownér of the land where Carothers wished to establish his 
ferry, and insisted that if a ferry at such place was adjudged nerag- 
wary, the license therefor should issue to him, instead of Carothers. 
Licétise, however, was granted to Carothers. Wheeler appealed to 
the District court, where the decision of the county commissioners 
Was reversed. Carothers now brings the case here, and alleges that 
thé judgment of the court below was erroneous, because Wheeler had 
tió tight to take, and the court had no power to hear his appeal. 
See. 22, p. $84, Statutes of Oregon, provides that “Any person máy 
appeal from the decision of the board of commissioners to the hext 
term of the District court of the same county. Such appeal shall be 
takon withiti twenty days after such decision, and the party appeal- 
ing shall notify the commissioners that the appealis taken at least 
tei days before the first day of the next term of the court appealed 
to?” Wheeler took his appéal in the manner prescribed by statute, 
but no notice was served on Carothers; nor did he appear in the Digs- 
trit court. Whether “any person” in the broad language of the 
atatute, whose personal or private interests are not affected by the 
deéision of a county board, can appeal therefrom, may admit of 
doubt; but we think it is clear, that any person whose existing rights 
are cut off or destroyed by such a decision, may have his appeal to 
the District, court." Admitting that Wheeler was the owner of the 
Jand, aë he claimed, and was fdund to be by the District court, then 
the effect of the devision by the county commissioners tas to deprive 
him of the use and occupation of stich land; and certainly, before a 
man’s property is wrested from him he should have a right to be 
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heard before some tribunal other than a board of county commis- 
sioners- When county commissioners acquire jurisdiction of a contro- 
versy abouta ferry, and adjudge the license therefor away from him on 
whose soil it is located, if there be no appeal from such decision, the 
right of the owner to the use of his land, for the duration of such li- 
cense would seem to be irrecoverably gone. Sec. 45, p. 458, Statues 
of Oregon, declares that “no ferry license shall be granted to any 
person other than the owner of the land, unless such owner shall have 
notice,” &c. Now, the manifest object of the notice here required, 
is to enable the said owner to appear and claim the license to be 
granted ; but if his claim; when he.appears, can be arbitrarily and 
immediately rejected, such notice is very much ‘like mockery. Had 
` the decision of the county commissioners been adverse to Carothers, 
it is conceded, he might have appealed ; but the reasons are obvious- 
ly as strong for allowing the same right to Wheeler. Notice of the 
appeal was not served on Carothers ; but this was the fault of the 
law, and not of the appellant, who took all the steps required to per- 
fect his appeal, and was, therefore, entitled to be heard. Notice 
was served on the county commissioners, as provided by the statute, 
which seems to go upon the presumption that they, as guardians of 
the public weal, will attend to the matter before the District court, 
and see that justice is done to all concerned. On the 28th of Au- 
gust the commissioners made their decision. Notice and bond for an 
appeal were filed’ with their clerk on the 18th of the ensuing Septem- 
ber. These dates, it is said, show that the appeal was not taken in 
twenty days, as required by statute. Reckoning from the 28th of 
August exclusive to the 17th of September inclusive, there will be 
twenty days; but the said 17th was Sunday, so that service on the 
18th was right ; for we have, upon authority as well as in accordance 
with the rule laid down in our statute, that the time within whieh 
an act is to be done shall be computed by excluding the first day 
and including the last, and if the a. Sunday it shall be excluded. 
Sec. 18, p. 128, Stat. of Oregon; 1 Pick. 485 ; Arnold vs. U. S.; 9 
Cond. 104; Cock vs. Bunn, 6 Johns, R. 326. 

Carothers further objects, and arghes that it does not appear that 
the notice and bond for an appeal were properly filed, as the endorse- 
ments thereon only show they were filed with “F. S. Holland, clerk,” 
and do not show that he was clerk of the board of county commis- 
sioners. 
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We learn from the record, that Holland was clerk of the county 
commissioners, and also of the district court; but without this 
knowledge, it would be presumed from the indorsemtnt that the said 
bond and notice were filed in the court from which the appeal was to 
be taken. Wheeler, it appears, delivered the bond and notice to the 
proper person at the proper time, thereby his right to an appeal be- 
came perfect; so that any irregular or informal indorsement after- 
- wards made on such papers by him with whom they were déposited.: 
could not defeat or affect that right. 

Judgment affirmed. 

Starx and Locan for PIf. in error. 

CAMPBELL for Dft. in error. 


Epwiy P. Drew, Complainant, 


VS. are 38 
Levi Gant, Defendant. 


Appeal—Chancery Umpqua Co. 


Facts constituting a right to a ferry. 


Per Wituiams, C. J.—This is a case in chancery, and the ques- 
tion submitted is, whether Drew, who keeps what is called the Tren- 
ton Ferry on the Umpqua river, is entitled to an injunction to restrain 
Gant from keeping one at the same place; The bill shows that Fer- 
guson and, Woodward in May, 1851, occupied the lands, the one on 
the north, the other on the south, side of the river where said ferry 
is situated. That Drew, by an arrangement with said occupants, 
procured a boat, tackle, &c., and set up the business of ferrying at 
said point. That on the 6th day of May, 1851, he posted up eight 
notices of his intention to apply for a license, &c. That on the 10th 
of June of the same year Gant took possession of the land at the 
northern terminus of said ferry. That on the 8d December, 1851, 
after four weeks’ notice duly given by Drew, it was ordered by the 
commissioners of Umpqua county that he should be licensed to keep 
the Trenton ferry, upon his paying three dollars to the county treas- 
urer of saidcounty. That on the 8th day of April, 1852, he gave a 
bond and paid twenty-five dollars for said ferry; that the three 
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dollars mentioned in the order of 1851 he paid on the 10th of Sep- 
tember, 1853, since which time defendant has kept a ferry at the 
same plaice, &¢. Gant controverts the right of Drew to an injunge 
tion upon the following grounds : 

First, Because he did not give the notice required by law of hig 
intention to apply for license to keep said ferry. Seo. 1 of the aot 
regulating ferries, page 158, General Laws of Oregon, provides, that 
an application for a ferry license shall not avail a person, unless 
“hig intention in relation thereto shall have been previously given by 
publishing, in some newspaper printed in this territory, or adver- 
tised on the door of the court youse, or at the door of the house 
where courts are usually held, and ‘a three of the most public places 
in the county.in which such ferry is proposed to be established for 
four weeks successively next preceding the‘sitting of the court at 
which the same shall be made.” Umpqua county was: organized in 
1851, and ‘the Trenton ferry was established on the application of 
Drew at the first session of the board of commissioners in that coun- 
ty. There was,.therefore, no court house or house wherein the courts 
were usually held, on which Drew could advertise, and the most that 
he could do was to put up notices at four of the most public placesin . 
the county. We learn from the testimony, that the Commissioners 
held-their December term in 1851, at the residence of one Lovins, 
in Elkton, who doesnot remember to have seen on his house, prior 
to that time, one of Drew’s notices. There is nothing to show, and 
it-isenot at all probable that this house was designated as the place 
for holding the Commissioner’s court, before the day on ayhich the 
court commenced. ‘Gant does not deny that Drew advertised in four 
of -the most public places in the county, for four weeks next preced- 
ing the court, but denies that he advertised on the court house or in, 
the newspaper, &c., as specified in the Statute. 

‘Chadwick testifies that he saw Drew’s advertisements in five or 
six different public places in the county, that he saw one on ‘the. 
big treein Elkton, near Leyin’s house,” that he saw them frequently 
through the summer, from as early as June or July till October and 
November, 1851. Levins also says he saw one in the spring of 1851. 
Two witnesses state that they did not see these notices, but such 
testimony is obviously entitled fo little or no weight. From the evis 
dence, it is clear that the people of Umpqua county were as fully ad- 
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vised of Drew’s intended application for a ferry license, as if a notice td 
that effect had been put up on the door of Levins’ house, and in view 
of the difficulties under which he labored, we hold, that there was on 
his part, a compliance with the substance and spirit of the statute: 
True, it does not appear that he made publication in a newspaper of 
the Territory, but he had a right to adopt the less expensive, and, 
at that that time, far more suitable way of advertising in the county; 
and this mode he did adopt, and followed as far as possible. Coun- 
sel for plaintiff have contended that proper notice, by Drew, ought. 
to be presumed, from the allowance to him of the license by tha 
‘ board of County Commissioners, but without determining this point, - 
we place our decision upon the ground that necessary notice has been 
proven. Gant alleges in the second place, that no bond was given 
by Drew, as required by statute. Huntington testifies that he was 
_ Clerk for the County Commissioners at the April term, 1852, and 
understood that the bond then made by Drew, was given under a li- 
cense issued to him at that time, to keep the Trenton ferry for the 
ensuing year. ‘The bond is before us, and is not conditioned to keep 
said ferry “one year,” but is conditioned to “well and truly keep 
said ferry,” without any limitation as to time. Again, this bond 
was given ag soon as it could be after the establishment of the 
ferry, for it had to be “approved by the court,” and there was, 
no court to approve it till April, 1852. If there was an order in 
1852, as Huntington testifies, allowing Drew to keep said ferry for 
one year, it amounted to nothing, for in the first place the Commis- 
sioners had no power to make such anorder. Cason vs. Stone, Or- 
cgon Reports, 1858, pp. 4, 5; and in the second place, Drew was 
entitled to the ferry by. virtue of the order made in December, 1851, 
and this bond is in all respects applicable to, and in accordance with, 
that order. Gant objects to the Injunction in the third place, be- 
cause the $3 00 mentioned in the order of 1851 was not sooner paid. 
There was no Treasurer of Umpqua county at the time the said or- 
der was made, and Huntington testifies that Drew tendered the said 
$3 00 to him, but that he refused toreceiveit. On the 8th of April 
1852, Drew paid to Huntington, then acting Treasurer of said 
county, $25, for a year’s license, but as such license was a nullity, 
the $3 00 may be regarded as paid at that that time, and then it 
will follow, that it was paid as soon as any one was authorized to re- 
5 7 
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ceive it. Independent, however, of this consideration, on the 10th 
of Sept., 1853, Drew paid to the Treasurer of Umpqua county, the 
$3 00, pursuant to the order of 1851. So that at any rate, his 
right. from that time became indisputable. Drew may have delayed 
the payment of the §3 00 at his peril, but as no license was granted 
to any other person during such delay, his right, after he did make 
said payment, was not thereby impaired. These facts, we think, 
warrant the conclusion that Drew has an exclusive right to the 
“Trenton ferry,” and is therefore entitled to an Injunction against 
Gant, who does not pretend, in this case, to have any license to use 
or in any manner to interfere with such ferry. 

. Injunction granted. 
Grover for Plaintiff. 
Cuapman for Defendant. 
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Isaac Moors, Complninant, 
VS. Reserved from Benton County. 
Jonn THOMAS ET AL., Defendant. 


ø 


1. A deed unacknowledged and unrecorded is good between the parties. 

A mortgage attested by one witness will be upheld in chancery, 

3. Without acknowledgment a married woman does nat relinguish her dower by 
signing and sealing her husband's deed. 

4. A recorded conveyance of real estate, not vitiated by fraud, will have priority 
in all cases over a conveyance not recorded. 


i) 


Per Wiit1ams, C. J.—Moore seeks in this case to foreclose cer- 
tain mortgages executed to him by Thomas and wife, and datéd in 
May and June of 1853, with the exception of one which bears date 
the 25th day of May, 1854. Avery and Prescott are made defend- 
ants on the ground, as the bill alleges, that on the 9th of December, 
1858, they obtained a mortgage from Thomas and wife for the same 
property described in, and with full knowledge of, the existence and 
contents of plaintiff’s three preceding mortgages. Thomas demurs 
to the bill, and for cause states, that so far as plaintiff’s said mort- 
gages are concerned, they were never acknowledged by him, and are, 
therefore, void ; and as to the mortgage made to plaintiff in 1854, it 
is invalid because it has but one subscribing witness. Said mort- 
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gages of 1858 were recorded soon after their execution, but without 
proof or acknowledgment, and so remained till 1855, when they were 
proven by subscribing witnesses. Assuming then, as we must, that 
these mortgages are unacknowledged and unrecorded in law, we think 
they are valid as between the parties thereto, and may be enforced 
by this proceeding against Thomas. True, the invalidity of said 
mortgages seems to be a legitimate deduction from some of the pro- 
visions of the act of 1849, under which;they were made; but when 
we consider the whole ef said act, we think our conclusion is well 
founded and fully effectuates the object of such legislation. 
When said mortgages were signed, sealed and delivered by Thom- 
as to Moore, they were certainly good at common law, and there is 
no reagon to suppose that the design of the registry act was to 
prevent the operation of a deed somade or to protect the parties 


thereto as against each other, but the manifest and exclusive object . 


of such act was to protect third persons from fraud or injury by 
means of prior secret conveyances. This view corresponds with the 
judicial construction of the same statute in Iowa—from which it was 


taken—and is amply sustained by other authorities. Lessee of Si- - 


cord vs. Davis et al., 6 Peters, 124; Clark et al. vs. White, do. 
178; Wood vs. Owing & Smith, 1 Cranch, 229 ; Kent’s Com., vol. 


4, Pe 456: 


Plaintiff's mortgage dated in 1854, and having but one subscribing - 


witness was not properly attested, for by statute it “should have 
been executed in the presence of two witnesses who should have’ sub- 
scribed their names thereto as such.” And in the case of Clark et 
al. va. Graham, 5 Cond. R. 192, it was held by the Supreme court 
of the United States, under a statute of Ohio similar to ours, that 
a deed so imperfectly executed was void. If this be true of a deed 
in an action at law, still we think that a mortgage subject to a like 
defect may be upheld and enforced in chancery, for equity can impose 
such conditions and grant such relief as the circumstances of the re- 
spective parties may require. Hunt vs. Rousmaniera,’admr. 1 Pe- 
ters, 1. 

Mrs. Thomas has also demurred to the bill, because she never 
acknowledged said mortgages or relinquished her right of dower to 
the real estate therein described. This demurrer is well taken, and 
the reason therefor well assigned, as appears by the record. Plain- 
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tiffs object in making Mrs. Thomas a party, must be to cut off any 
future claim by her for dower; but it is clear that the mere signing 
and sealing by a married woman of .her husband’s deed without any 
express acknowledgment of dower, as provided by statute, will not 
support such aclaim. Elliot et al. vs. Piersol et al., 1 Peters, 328 ; 
Hepburn vs. Dubois, lessee, 12 Peters, 345, Avery and Prescott 
demur and take the ground that their mortgage is entitled to priority 
over all the mortgages of plaintiff. This position is correté unless 
they are affected and postponed by the notice alleged in the bill; for 
it is well settled that registration and proof such as plaintiff shows in 
this case for his mortgages, amount to nothing and bind nobody. 
To record a deed without proof or acknowledgment is a void act. 
Kerns ys. Swope, 2 Watts, 75; Heister vs. Fortner, 2 Binn, 40; 
Frost ys. Beekman, 1 Jonhs, Ch. R. 300; Carter ys, Champion, 8 
. Conn. 549. Though plaintifi’s mortgages were not legally recorded 
before the act of 1849 was repealed; yet if prior to the date of Avery 
and Prescott’s mortgage, those of plaintiff had. kéen duly acknow- 
ledged and recorded in accordance with the act of 1854, they must 
haye been preferred; for it is not correct, as assumed by counsel 
that an unrecorded mortgage dated prior to the act of 1854, Caa 
be properly recorded in conformity therewith, afer said act takes ef- 
fect. Sec. 26, page 479, Oregon Statutes, provides “that any con- 
veyace of real property hereafter made which shall not be recorded 
as provided in this chapter within thirty days thereafter, shall be 
void against any subsequent purchaser in good faith, and for a yal- 
uable consideration of the same real property, or any portion thereof, 
whose conveyance shall be first duly recorded.” This section al- 
lows thirty days in which to record conveyances thereafter made 
before they shall become void, &c.; but as to conveyances Aeres 
toforemade, no time is given, and if not first recorded, they are void 
as against subsequent purchasers, &c., as above provided. Avery 
and Prescott?s mortgage was first recorded, and if they are “‘subse- 
quent purchasers in good faith,” they must¢be preferred; if not, 
then plaintiff has a right to have the property first applied to the 
payment of his debts, Thomas made certain mortgages to Moore, 
and afterwards made another mortgage of the same property to Ave- 
ry and Prescott. All were for honest debts. Avery and Prescott 
took their mortgage and put it upon record with a full knowledge of 
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Moore’s which were never recorded. We hold that Avery and Pres. 
cott were “subsequent purchasers in good faith.” Their object was 
to-secure the payment of their debt, not to injure or defraud Moore. 


~ Knowing that the property of Thomas was mortgaged to Moore, they 
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certainly had a right to take another mortgage upon the same prop- 
erty, so as to secure for their debt what might remain after the pay- 
ment of Moore’s. And if upon a comparison of Mortgages, Moore’s 
for any reason was found to be insufficient to hold, Avery and Pres- 
_cott might avail themselves of that insufficiency for the collection of 
their debt without being chargeable with fraud. Moore is trying’ to 


' collect his debts, and Avery and Prescott are trying to collect theirs. 


Here is a race for priority between creditors, and the law rather fa- 
vors than condemns diligence in such a race. Avery and Prescott - 
have been more diligent than Moore, and must, therefore, be pre- 
ferred. When a second purchaser takes the conveyance and puts it 
upon record, with an intent to defraud the grantee in a prior unre- 
corded conveyance, such second purchaser will not be regarded as 
acting in “‘good faith ;?? but before the prior unrecorded conveyance 
can take precedence of the subsequent one recorded, the grantee in 
the second must be convicted of fraud, as against the grantee in the 
first deed. Hine vs. Dodd, 2 Atk. 275; Tollin vs. Stainbridge, 3 
Ves. 578; McMechan vs. Griffing, 8 Pick. 148; Jackson ys. Sharp, 
9 Johns. 163; Corligs vs Corligs, 8 Verm. 373; Rogers vs. Jones, 
8 N. Hamp. 264; Porter vs. Cole, 4 Greenl. 20; Beers-vs. Haw- 
ley, 2 Conn. 4659. ` 

The Supreme court of the United States says, in the case of Con- 
rad vs. Nickoll, 4 Peters, 295, that “to constitute actual fraud 
between two or more persons to the prejudice of a third, contrivance 
and design to injure such third person must be shown ; and also, “if 
the motive and design of an act may be traced to an honest and le- 
gitimate source equally as to a corrupt one, the former ought to be 
preferred.” Lord Hardwick says in the case of Hine vs. Dodd, 
above cited, that the “meaning of the registry act was to prevent 
parol proofs of notice or not notice.” Effect ought to be given to 
this “meaning”’ as far as practicable, so that the titles to real estate 
in the country may be matters of public record, and not “be, or cease 
to be,” as shall happen by the testimony of forgetful or false wit- _ 
nesses. Where all conveyances of real estate are recorded, persons 
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know where to look for information as to titles, and upon what to de- 
pend; and we are disposed at this early day, so far as our statute 
will warrant, to install this system of safety and certainty, and to 
hold that a recorded conveyance of real estate, not vitiated by fraud, 
shall in all cases have priority over a conveyance not recorded. 
Registry acts impose no hardships—operate alike upon all—make 
titles secure and prevent Htigation. Their rigid enforcement is for, 
the public good. 

Loean for Plaintiff. 

Prarr for Defendant. 


A. N: Armstore ET AL., 
DS. 
Estate of P. M. ARMSTRONG. 


A law passed after the death of an intestate, but before distribution of his etate, 
controls such distribution. 


Per Witrams, C. J.—Pleasant M: Armstrong died in 1868, 
leaving a large amount of personal property, a widow and no chil- 
dren. A. N. Armstrong and others, brothers and sisters of the 
deceased, claimed equal shares with the widow in said propeoty, but 
the Probate court of Yamhill county upon the final settlement of the 
estate, awarded all that remained after the payment of debts and 
expenses to the widow, Jane Armstrong. A. N. Armstrong, for 
himself and other claimants, appealed ffom this decree to the District 
court of said county, and the cause has ‘been adjourned into this 
court for final adjudication. Chapter-412, page 382 of the Oregon 
Statutes provides, in effect, that when ‘a married man shall die in- 
testate and without issue, his widow shall be entitled to all the per- 
sonal estate that remains after the payment of debts and expenses, 
as prescribed by law. Section 8 of said chapter is as follows: 
“Whereas doubts have arisen as to what has been the law in rela- 
tion to the distribution of the personal estate in this territory, the 
rule of distribution established by this chapter is hereby declared to 
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have been the law of the land since the first session of the legislative 
assembly of this territory, begun and held at Oregon city on the 16th 
day of July, 1849—*‘Provided that nothing in this section contained 
shall be so construed as to disturb the settlement of any estate here- 
of administration is complete and distribution made.” All of said 

chapter took effect ion the ist day of May, 1854; and although it 
undertakes to declare what the law had been prior to that date, it 
only amounts to a rule for the distribution of the estates to be set- 
tled and distributed after the enactment of the statute. No settle- 
ment or distribution of the estate in question took place till Decem- 
ber, 1854; and the only question, therefore, to be decided in thig 
case is, whether such estate should have been distributed in accord- 
ance with the law in force at the time of Armstrong’s death, as con- 
tended by appellants. All parties agree that at the time of Arm- 
strong’s death, there was no legislative rule for the distribution of 
estates in this territory, and much controversy has, consequently, 
arisen as to the common law rights of the parties; but as we feel 
bound to apply the statute of 1854 to the estate in suit, any opinion 
as to the state of the law prior to that time will be meee and. 
out of the case. 

‘We hold, that after the payment of the debts and expenses as. 
provided by law, Mrs. Armstrong is entitled to all that remains of 
the estate of her deceased husband, and this judgment, we think, is. 
supported by principle as well as authority. Independent of any 
rule of law or regulation of society upon the subject, there seems to- 
be no good reason why an intestate’s effects should be taken from the 
widow and given to the brothers and sisters of the deceased. Noth- 
ing but the naked ties of consanguinity can be urged in favor of 
their right. None of the estate is inherited from or through 
them. None of it is accumulated by their diligence or labor. Mere 
relationship, however, is not generally the only ground of a widow’s. 
claim. Marriage not only makes the parties thereto one in name, 
but creates a community of duties and interests, so that the estate of 
a married man deceased is oftener than otherwise the joint fruit of 
the united industry and care of both husband and wife. Natural 
equity, therefore, acting upon a general rule in the distribution of 
an estate, would not prefer the collateral relations by blood to the. 

` widow of the deceased ; from which it will follow that all pretence of 
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right by appellants to the property in dispute is derived from, and 
dependent upon, the will of the law-making power. Manifestly, the 
law-giver maychange or revoke his legislative will at any time before 
it takes effect or becomes executed ; and of course any right growing 
out of, and dependent upon, such will for its existence, must be cor- 
respondingly changed or revoked. Now, it would seem to he obvious 
to any one, that the will of the law-maker relative to the distribution 
of property does not take effect till the distribution is made; and 
upon this ground it may be safely affirmed that the law of 1854, be- 
fore quoted, though enacted after Armstrong’s death, was applicable 
to the distribution of his estate made after its enactmect. Appel- 
lants, however, contend that the title to a portion of their deceased’ 
brother’s estate vestéd in them at the time of his death, so that the 
legislature had no power, by subsequent act, to divest and give it to 
another. Novw, if it be true that said property did vest as claimed, 
then it is also true that said statute cannot operate so as to give it to 
the widow ; for the Organic Act provides that no man shall be arbi- 
trarily deprived of his property. But it is not true that the title to 
any part of Armstrong’s estate vested in appellants at the time of his 
death ; and, therefore, it is not exempt from the operation of said 
statute upon that ground. Appellants cannot show one of the otdi- 
nary marks or signs of title to any part of this estate. They have 
no right of possession—no interest that can be taken for their dehts— 
nothing that can be applied to their use. They may have an expect- 
ancy dependent upon a contingency, but this is far from title. AN 
the personal property of an estate is vested in the administrator. 
He is‘entitled to its possession as dgainst all other persons, and may 
sell it, and can convey a perfect title—no one else is recognized as 
owner by the law. But it is said that the administrator holds the 
estate in’ trust, and this position is correct but of no avail to appel- 
lants. When a man dies intestate, the supreme authority of the 
law takes his personal estate, and gives it away according to its 
absolute will and pleasure. It may give all to the father, brother, 
widow, or any other relative of the deceased, or may make division 
among any or all of them. Its high behests upon the subject it can 
make and unmake as its views of policy and right may change, and 
no one can defeat the constitutional exercise of this arbitrary power. 
But the law must, of necessity, have an agent to execute its will, 
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Its agent, ag fo the effects of deceased persons, is an administrator. 
He holds the estatein trust, not for any particular person or persons, 
but to be disposed of as the law shall direct, and is made respongi= 
ble for what he may receive in hig fiduciary capacity to those whom 
the law authorizes to call him to an account. Now, when an admin- 
istrator goes to distribute an estate, he must look exclusively to the: 
law for directions—not those: direations tyhich -it gave before his ap- 
_ pointment, or.at any prior time, but to such directions as it giver 
when the distributionis made. . Admitting whatis a matter of doubt, 
that the law at the death of Armstrong promised to give & portion of 
his estate to appellants, the right of the law to revoke that promise 
before distribution is clear, upon the well-known principle that the. 
mere promise to give a thing does not hefore delivery bind the prom- 
isor, ar confer any right upon the promisee. .But it is argued, and 
nat denied, that the law cannot be so changed after a man’s death, 
as to exempt his estate from the payment of those debts created in 
lifetime, and’ some effort has deen made to apply that doctrine to this 
case. Appellants, however, cannot place themselves on the same 
footing with creditors. When two men make a contract, it is im- 
plied, if not expressed, that not only they, but their respective estates; 
shall be bound for its fulfillment. Creditors claim upon this ground, 
and any law, therefore, declaring that a decedent's estate shall not be 
liable for his debts, is a law impairing the obligation of contracts, 
and is void—Statutes of Oregon, Organic Act, page 25. Appellants 
do not pretend to claim any part of the estate in question by virtue 
of a contract. They claim by operation of law, but hefore their 
claim could: be allowed, the law had ceased to operate in their favor. 
Appellants; we think, had no vested right in the estate of their dè- 
ceased brother, according to the authorities. Williams in his work 
on Executors, page 790, says that, “An executor or administrator 
has the same property in the personal effects of an estate, as the de- 
ceased had when living, and has the-same power to bring actions in 
‘reference thereto.” ‘‘On the death of the testator or intestate, his 
executors or administrators, in point of law, are the owners of the 
goods which belonged to him, and may declare for them as their own, 
when damaged by another.” Hollis vs. Smith, 10 East, 295. “It 
is a general rule of law and equity, that an executor or administra- 
tor has an absolute power of disposal over the whole personal effects 
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of his testator or intestate, and they cannot be followed by creditors. 
or legatées; into the hands of the alienee.”” Whale vs. Booth, 4 T. 
R. 625; Nugent vs. Gifford, 1 Atk. 463. “After the death of the 
déceased, his personal property may be considered in abeyance till 
administration granted, and is then vested in the administrator, by 
relation, to the time of the death.” Jewell vs. Smith, 12 Mass. 309 ; 
Lawrence vs. Wright; 23 Pick. 128. In the case of Carpenter vs. 
Commonwealth of Pennsylvania, 17 How. 456, the Supreme Court of © 
thé United States asserts the doctrine here maintained. In 1826, 
the State-of Pennsylvania passed a law by which, under certain cir- 

cumstances, “fall inheritance being within that commonwealth,” 

shouldbe subject to a tax. Wiliam Short, a citizen of Pennsylva- 

nia, died in 1849, leaving certain personal property in New York, to 

citizens of that state. In 1858, the legislature of Pennsylvania 

passed an act declaring that the prior act of 1826, “should be so 

construed as to relate to all persons who have been at the time of 

their decease, or now may be, domiciled within this commonwealth, 

as well as to estates.” The Supreme court held, that the title to 

the property in New York did not vest in the devisees there in 1849, 

but belonged “to the executor in Pennsylvania, till distribution made, 

and was, therefore, taxable by virtue of the act of 1850. If per- 

sonal effects do not vest in devisees, under a will upon the death of 
a testator, they certainly cannot vest in heirs, jupon the death of an 

intestate. We conclude, in every point of view, that the act of our 

assembly of 1854, before cited, was and is applicable to the distri- 

bution of all estates since its first passage, without regard to the 

time of the intestate’s decease; and, therefore, affirm the judgment. 
of the Probate court. ` 


` Judgment affirmed. - 
OLNEY, J., did not sit in the case. 


Prarr and Loean for appellant. 
CAMPRELL and Grover for appellee. 
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JOAQUIN YOUNG, 
' VS. Petition for a Mandamus, 
_ TERRITORY OF OREGON, 


g ; | 
The act of the assembly suspending the payment of the claim in question held 


valid, 


Per Deapy, J.—Upon the admitted facts in this record, and the 
law arising thereon, the court have concluded that the writ ‘of man- 
damus should be denied, and so decide. This decision is placed upon 
the following grounds, without intending, in any manner, to conclude 
any other questions that may have been raised in the course of the 
argument: that‘is to say, that whether thë act of the provisional 
government of December, 1844, be a contract supported by a legal 
consideration, or is an exparte promise, resting upon mere moral con- 
siderations, and the continuing good will and ability of the promissor. 
In either view, it was from the beginning without a legal remedy for 
its violation or suspension, and its obligations, in legal contemplation, 


incapable of being enforced. 


The act of January, 1855, allowing the suit by the plaintiff in the 
Supreme court, gave him the privilege or opportunity to establish 
his legitimacy, his identity, and the amount claimed. The same 
thing might have been done under the now and then existing. laivs, 
before the auditor of the territory ; together with a certificate of the 
latter of the result, to be laid before the assembly for further action. 

At this point of time, the assenibly repealed so much of the act of 
January, 1855, as directed the auditor to issue his warrant for, and 
the treasurer to pay the amount of the judgment; thereby indefi- 
nitely suspending the payment of the claim. Whatever may have 
been the policy or necessity of this legislation, is not for, this court 
to inquire. We think and decide, that the: assembly had the power 
go to legislate; that by so doing the plaintiff? was only restored. to 
his original situation. 

- The original obligation was in no way impaired, and now as then 
the plaintiff's claim, whether founded upon légal or moral considera- 
tions, still exists, dependent upon the will of the assembly for an ap- 
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propriation of the publie money i its payment, or other “action 
equivalent thereto. ; 
Mandamus denied. 
Prarr and CarprerL for Plaintif 
Sup and Grover for Defendant. 


Bexzamiy F. Goopwin, Plaintiff, $ 
VS. Reserved from Mulinomah. 
Witam H. BARNHART, Defendant. . 


When and how the offeat of a guaranty may he averred, 


Per OLNEY, J.—Cram, Rogers & Co. drew their bill on Adams 
& Co,, of San Francisco, in favor of Cole for $1089 43. In the 
margin of the bill the sum was stated in figures “ $1989 48.” Cole 
endorsed on the bill a request upon Adams & Co., of Portland, to 
pay to Barnhart the amount stated in the margin, The Portland 
house gave to Barnhart the marginal sum, on his agreement to re- 
fand it, ‘in case the full amount is not paid on presentation.” The 
house of Adams & Co. at San Francisco becoming insolvent, the 
-house at Portland failed to realize anything on the bill, and their 
effects having passed into the hands of Goodwin, as receiver, this 
suit is brought, on Barnhart’s guaranty, to recover the amount of 
the bill, The answer, among other defenses, sets up that Adams & 
Co. at both places were one firm, and that “it was the agreement 
and the true intent and meaning of the guaranty that $1989 43 was 
the sum intended to be expressed in the bill.” The identity of the 
two houses is traversed by the replication, and the averment of what 
the agreement was is demurred to. 

The defense which the pleader has in view, if true in fact, would 
bar the action. At the common law a general denial would put in 
issue the legal effect of the contract; and the circumstances under 
which it was made would he admissible to explain its meaning. Per- 
haps under the code the defendant might have denied this contract 
as it is stated in the complaint, But being required to swear to his 
answer, and not being able to deny the words of the contract, as 
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there stated, he bas adopted the more prudent coursg of setting 
‘out the facts, which .show that the ‘plaintiff has misconstrued it. If 
the jury should find the fact to be true that the two houses ‘were one 
firm, or that the defendant had a right to treat them as one, they 
would conclude that no such agreement in legal effect was made; for 
one would not take a guaranty that he would pay to himself a sum 
of money. But to authorise the jury to find that such a contract 
was not made, there must be a denial of itin the answer. The aver- 
ments in this answer do not amount to such denial, for the agree- 
ment may have been what the defendant says and as much more as 
the plaintiff claims. The defendant, after stating the facts, ought to 
have averred in substance that he made the written agreement in or- 
der to indemnify Adams & Co. from loss by overpayment of the bill, 
and. not otherwise. 

The demurrer is sustained and the cause remanded with leave to 
amend the answer. 

‘Camprenn for Plaintiff. 
Warr for Defendant. 


Airan into the Supreme 


Tuomas G. Narror, Plaintiff, 
Court from Washington Co. 


S.J. N. Dams, Defendant. 


y> 


No recorded survey of a road necessary when it is laid ott of a base line. 


Per Otwey, J.— The special verdict finds that the commis- 
sioners of Washington county, after the proper’ preliminary steps, 
passed an order establishing a county road from Hillsborough to For- 

` est "Grove, upon the base line of the government |land survey, thence 
by a street to a given point, and thence to Smith’s lane ; which Toad 

— was not surveyed, platted and recorded, as required by the act of 
1854; the plaintiff, as supervisor, notified the defendant to. appear 
at a designated time and place to perform his road labor in opening 
of this road ; which the defendant refused to do, om the ground: that 
it was not a public highway, and this action was brought to recéver 
the penalty for such refusal. 
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The stafute declares, that from the time of recording the plat, the 
road shall be considered a public highway. But a recorded plat is 
not evidence of the existence of a road; it is only evidence ‘of 
its precise locality. Its existence as a legal highway is to 
be learned from, and proven by, the order for its establishment. 
Jf an inspection of that order gives all the information which 
could be derived from: a recorded plat, then the object of that 
salutary requirement is fully accomplished; and a literal com- 
pliance bécomes a useless expenses. Every person is a party to the 
public surveys, and is presumed to know the existence and precise 
locality of the base line as fully as he could learn it from a recorded 
plat. That line is, therefore, the center thread of a legal public 
highway from Hillsborough to Forest Grove. But from that point 
where the road leaves the base line, a recorded plat of an actual sur- 
vey was necessary before it could lawfully be. opened. If the de- 
fendant was directed by the supervisor to enter upon the lands of 
others in order to open that part of the road, the question would be 
whether he could lawfully refuse; and this might depend on the right 
of the supervisor and those acting under him, to shield themselves be- 
hind the order of the commissioners directing it to be opened. 
But the verdict does not find whether the defendant was directed to 
work on the base line, or on this unsurveyed portion of the road ; 
and a new trial will be necessary to determine that point, before 
judgment can be given between the parties. 

- Cause remanded. 
Manquam for Plaintiff. i 
Locan for Defendant. 
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Tue Crry or Portuan, Plaintiff, ) Adjourned from Mulinomah 
DS. Co. Action to recover penalty 
James O'NEILL, oe Sor violation of city ordinance. 


. Per Wittiams, C. J. ~——Holmes, city marshal, complained of de- 
fendant as follows: “That said ONeill is engaged in the business 
of money brokerage, or sale of bills of exchange, within the limits of 
said city, and has failed to take out a license therefor,” &c. De- 


fendant was found guilty by the recorder of the city under this charge 


| 
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and fined one hundred dollars. He appealed to the District court, 
and the case has been adjourned for the decision of this court. De- 
fendant, as it appears from the evidence, is the salaried agent of 
Wells, Fargo & Co., and without license is engaged in the businegs 
of buying bills of exchange with their funds, and selling bills drawn 
by them upon their houses in the states. Beyond dispute, defendant 
has violated the ordinance as charged, for that prohibits the sale of 
“bills of exchange” without a license. Defendant, however, denies 
the validity of the ordinance. The city charter provides, that the 
mayor and common council shall have power, among other things, 
“to license, tax and regulate brokers, pawnbrokers and money- 
- changers,” Now, unless the business of defendant is that of a 
“broker,” it is not pretended that the city authorities, under the 
gharter, have any power to prohibit or license it. Webster defines 
a “broker to be an agent or negotiator, who is employed by mer- 
chants to make and conclude bargains for them for a fee or rate per 
cent.”” Exchange brokers, he further says, are those “who make 
and conclude bargains for others in matters of money or merchan- 
dise; learn the rate of exchange, and notify their employers.”? De- 
fendant, then, is not a broker, according to this authority, for he does 
not make bargains for “others ;?? but buys and sells on his own 
account, and with the funds of his principals, which is the same thing, 
ashe is a salaried agent and does not act for “a fee or rate per 
cent.” Bouvier says, vol. 1, p. 209, that brokers “are those who 
are engaged for others in the negotiation of contracts relative to 
property, with the custody of which they have no concern. 

We conclude, then, that the mayor and common council of Port- 
land have no power to regulate or license “‘the sale of bills of ex- 
change,” when the business is transacted by persons on their own 
account, and with their own funds. 

Wherefore, the judgment of the recorder must be reversed. 
Judgment reversed. 
Loean for Plaintiff ; i 
CAMPBELL for Defendant. 
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gage. Adjourned from 


Leanper Hormes, Plaintiff, | ag to foreclose mort-^ 
Clackamas sie 


. US. 
Daner H. Ferevson, ef al, Defendants. 


Parties and privies are hoiad by the recitals of a deed through which they claim 
title. 


Per WiLurams, C. J.—On the first day of December, 4. n, 1852 
Moore conveyed to Ferguson certain real estate in Linn City in said 
county, for $50 000, and at the same time took a mortgage for 
$45 000 of the purchase money, payable in ten years, with interest, 
at the rate of six per cent. per annum, payable annually. 

On the 19th day of March 1853, Ferguson conveyed the same 
premises to the Willamette Falls Canal, Milling and Transportation 
Company, by deed containing the following recital: “* It is express- 
ly understood however that the said premises are encumbered ‘with 
a mortgage made by said Ferguson to secure to said Moore the sum 
of $45 000, which mortgage bears date on or about the first day of 
Dec. 1852, and is payable ten years from date, with interest at the 
rate. of six per cent per annum, and this company hereby àssuines 
the payment, &e.” The deed from Moore to Ferguson was filed 
for record on the 9th day of May 1858, and the deed of Ferguson to 
the “ Falls Co.??- was filed for record on the 24th day of March 1854. 
The said mortgage was filed for record on the 14th day of April 1854. 
Plaintiff avers that the said mortgage was duly assigned to O. ©. 
Pratt, and by said Pratt to him, and asks to have it foreclosed be- 
cause the sum of $5400 interest is now due thereon, and unpaid. 
Many of the defendants are judgment creditors of the said ** compa- 
ny ” with mechanics’ liens, and they aver that in the month of May 
1858, said “ company ” commenced the erection of a warehouse and 
saw-mill upon said premises, and that thereafter, but before plain- 
tiffs mortgage was filed for record they were émployed by said “‘com- 
pany” to furnish materials for, and perform Jabor upon said buildings, 
wherefore they say that their liens are paramount, and ought to be 
preferred to the lien of said mortgage. This position is clearly un- 
tenable upon principle and authority. If defendants gave credit to 
the “company” on account of their interest in said premises, or 
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looked to a lien thereon, as security for their demands, then they 
must have known, or were bound to know what that interest or right 
was upon which they placed such reliance. Reference to the books ` 
of registration showed the title to be in Ferguson, so that defendants 
were not misled and induced to give credit to the “‘ company,” be- 
cause the public records indicated that they were the owners, and 
entitled to encumber or dispose of the property. Defendants then 
could only learn the rights of the “ company” in the land by looking 
at their title deed, and by this they were fully advised of the exis- 
tence of this mortgage, and that any incumbrance which the “ com- 
pany” could create must be in subordination to it. According to 
well established principles of law, defendants cannot be permitted to 
say in court that they had no knowledge of plaintifi’s mortgage. 
Ferguson’s deed to the “‘ company” fully recites the mortgage, and 
by such recital the “company” is estopped to say there is no such 
mortgage. Croke, Eli, 7563, 1 Roll. 872-8; 2 Smith’s Leading 
Cases, 485; 4 Peters, 85. Defendants derive all the right which 
they claim through the deed from Ferguson to the “ company,” and 
they are therefore, as well as said “‘company,’” estopped to contra- 
dict the solemn admissions and recitals of such deed. Lane, Justice, 
in the case of Douglas vs. Scott, § Ohio Reports, 195, lays down 
the law as follows: ‘The obligation created by estoppel not only 
binds the party making it, but all persons privy to him, the legal 
representatives of the party, those who stand in his situation by act 
of law, and all who take his estate by contract, stand in his stead 
and are subjected to all the consequences which accrue to him. It 
adheres to the land, is transmitted with the estate, and becomes a 
muniment of title, and all who afterwards acquire the title take it 
subject to the burden which the existence of this fact imposes on it.” 
To the same effect are all the authorities. Crane vs. Morris, 6 Pe- 
ters, 611; 4 Kent’s Commentaries, 261; 1st Greenleaf on Evidence, ° 
28. Defendants further allege that Moore and Pratt while they 
claimed said mortgage, respectively advised defendants to go on with 
their work, and that they would be paid, but we do not think, in 
view of all the facts, that anything was said or done by either one, 
amounting to a waiver of their legal rights, or that justifies a prefer- 
ence of the judgments to the mortgage. 

Plaintiff's claim is prior in time and bv uncontradictable impli. 
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cation of law,<if not in point of fact, is- prior in right. He must, 
therefore, have judgment. a 
Judgment for plaintiff. 
Pratr and Campreny for Plaintiff. "4 
Kery and Honproox for defendant. 


* e 


Joun Woop, Plaintiff in Error, Error from -Washington 

vs. Co. Indictment for sell- 

Territory or Orecon, Dft. in Error.) ing liquor without license, 
i 


It is not a violation of the license law to give away liquor. 


Per Wittrams, C. J.—Wood was indicted for selling liquor with- 

out license. Section 6, of the act relating to the granting of licenses 
to sell spirituous liquors, provides that ‘if any person or persons 
shall barter, sell, or dispose of in any manner any spirituous liquor 
‘without first having obtained a license, -&c., shall be fined, &c.? 
Exception is taken to the instructions of the court below. Plain- 
tiff in error asked the court to instruct the jury, “that if the liquor. 
was gratuitously given without consideration, the defendant could 
not be convicted ;”? which instruction, the court declined ‘to give, but 
instructed them “if the liquor was given gratuitously, it would sus- 
tain the indictment equally as if it had been sold and paid for.” 
We think there was error in the refusal of the court to instruct the - 
jury, as asked, and also in the instructions given. The statute was 
intended to regulate the trafic in spirituous liquors. To dispose of 
liquor in any manner might, unqualified by any thing else, mean the 
giving of it away; but in view of the whole statute, we think it 
means to:pert with it for some consideration, or with some motive of 
gain. Clearer and stronger language is necessary to make it a crime 
for one man to give another a glass of spirituous liquor. 

Where it is intended ta prohibit the giving of a thing, as well ag 
the selling, the-vord “give,” or some equivalent term is employed, as 
in the statutes to prevent Indians from obtaining, guns, ammunition 
and ardent spirits from white men. The expression “to dispose of 
in any manner,” seems intended to reach those cases where persons 
by some artifice, or indirection, attempt to cover up a sale, and so 
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evade the penalty of the law. Furthermore, a conviction for giving 
under an indictment for selling, cannot be allowed to stand. 
Judgment reversed. 
Loan for plaintiff in error. 
Marquam for defendant in error. 


-Argin and FraveL, Plfs. in Error, 
vs. Error from Clatsop. 
Lronorp and Green, Dfts. in error. 


Per Wittiams, C. J.—The bill of exceptions in this case sets oub 
the testimony, of one Seymour, a witness for plaintiffs, from which it 
appears that the parties to this suit had an interview in reference to 
certain debts due from defendants to plaintiffs, one book account, one 
to witness, one to McConnell ; and that an arrangement was made 
by which plaintiffs assumed the debts due witness and* McConnell, 

„and that certain papers were executed, among which was a bill of _ 
sale from defendants to plaintiffs. Witness thenstated that plaintiff 
Green took the bill of sale in his hands and said, “now this is all 
right, this will apply on these debts, or is to secure these debts.” 
Plaintiffs then asked witness, “what debts he understood Mr. Green 
to refer to.”” To which question defendant objected ; but the court 
overruled the objection, and the witness answered, “that he under- 
stood Mr. Green to mean the book account, and the debts due to 
witness and McConnell.” 

We assent to the proposition that there was error in this decision 
of the court below, but cannot therefor conclude to reverse the judg- 
ment. Plaintiffs in error were in no way prejudiced by the answer 
of the witness, for his statement was an inevitable conclusion from 
the preceding parts of his testimony. He states, particularly, 
what was said and done about the book account, and debts due wit- 
ness and McConnell, and while these were fully taken over and 
arranged, no allusion was made to any other claim or debt. 

Generally; a witness should not give his understanding of an inter- 
view between the parties, but state what they said and did; but if 
he does declare his understanding, and his other'testimony saaifeatiy 
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shows that it was correct and trne, a judgment will not be reversed 
upon that ground. ‘The doctrine is well settled, that a judgment 
will not be reversed for an error in the court below, where it afirma- 
tively appears that such error has worked no injury to the parties. 
Osborn vs, the State, 7 Ohio, 212; Harman vs. E et al., 14 
Ohio 502, 


Judgment affirmed. 
CAMPBELL for Piff. in error. 
Locan for Dft. in error. 
Erias J. CRANDAL, Plaintiff in Error, 
VS. 
J. B. Pierre and Green C. Davipson, Error to Yamhill County. 
Dfis. in Error. 


‘ 

Per Wintrams, C, J.—This suit was commenced before a justice 
of the peace, and judgment taken by default. Plaintiff in error ap- 
pealed to the District court, and when this case was called up for 
trial, applied for leave to file the following answer: “ That on the 
28d day of December, 1854, before E. D. Harris, a justice of the 
peace, ih and for the county of Yamhill, a trial was had and a judg- 
ment rendered in favor of the said defendant on the same cause of 
action, upon which the present action was brought,” Objection was 
made by the plaintiff, and the court refused the leave as prayed for, 
but pranted leave to defendant to answer to the merits. The re- 
fugal of the court to allow the said answer to be filed is the alleged 
error, 

Defendant allowed judgment to go against him by default before 
the justice, and could not for that reason afterwards appear and đe- 
fend as a matter of right; his application, therefore, for leave to 
answer was addressed to the discretion of the District court. That 
court in the exercise of such discretion, might allow or refuse alto- 
gether the application, or might grant it upon such terms as in its 
judgment were just, under the circumstances. We cannot, asa 
general practice, overrule the exercise of discretion, by the District 
courts and if we could, there is no very apparent errol in refusing 
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to remove a legal var to plaintiff’s defence, simply to enable him to 
interpose a legal bar to the plaintiff's right of recovery. 


Judgment affirmed. 
Loean for plaintiff in error. 
Huger for defendant tn error. 
Wittram Baxer, Plfin Error, | 
US. Error to Columbia County. 
Joseru Stoveuton, D’ft. in Error. 


Suit cannot be maintained upon an obligation to deliver round or hewn timber, 
as the obligee might choose, and of such size and length as he might direct, 
without showing that defendant had been directed as to tha timber ta be de- 
livered. 


~~ 


Per Witirams, C. J.—This suit is brought upon the following in- 
strument in writing : 


Dolls. 425. Mitton, Nov. 28th, 1850. 
On or before the first day of February next, I promise to pay S. 
G. Whipple, or bearer, the sum of four hundred and twenty-five 
dollars in round or hewn timber, as he may choose; and such size and 
length as he may direct; said timber to be delivered at Milton, at 
the usual place for vessels to take in the same, for value received, 
timber to be at the highest market price. 
JOSEPH STOUGHTON. 


Plaintiff avers in his complaint “ that all and every the conditions 
or condition precedent necessary to be done or performed by the 
obligee in the above obligation were duly performed by said obligee, 
but that defendant has failed to pay,” &. 
` Defendant in his answer denies that he is indebted, and “ denies 
that the condition or conditions precedent necessary to be done or per, 
formed by the obligee in the said obligation have been performed.” 

The verdict of the jury was that the holder of said promissory 
note did not perform the condition precedent necessary to be by him 
performed as the plaintiff has alleged. Plaintiff made a motion for 


54 


a new trial, which was overruled, and judgment given for defendant. 
Plaintiff complains of this decision of the district court, and says 
that he was entitled to a judgment in this case for the amount claimed, 
- without showing that he or the payee of said note ever gave to de- 
fendant any directions as to the kind or size of the timber to be de- 
liverel thereon. We consider this position untenable. We see no 
good reason why the clear and express understanding of the parties 
should not be carried into effect. Defendant only promised to pay 
the amount of the note in such timber as the holder thereof mig 4 
call for, and it is impossible to say with truth that he has violated 
that promise until it appears that he has been called upon as stipula- 
ted in the contract. 

Plaintif does not deny that defendant had a right to wait for di- 
rections until a reasonable time before the note became due, but that 
then i was his right and duty to elect: as to the sort of timber in 
which/he would make payment. Perhaps this might be true if de- 
fendant was to pay ata certain time and place, in timber ọf a cer- 
tain kind and dimensions, or upon such other terms as the plaintiff 
might presoribe, but in this case there was no alternative. There 
was no dther way for defendant to determine as to the dimensions of 
the timber except from the directions of plaintiff. But itis said that 
defendant was bound to pay in merchantable timber, without any di- 
rections. This assumption imposes wpon defendant a responsibility 
which he had no reason to anticipate from the contract. According 
to the express agreement of the parties, plaintiff and not defendant 
was to decide as to the kind of lumber to be delivered. To construe 
the contract as contended for by plaintiff, would be to open the door 
to litigation. Parties would differ as to what was a reasonable time 
before the note became due, and as to what was merchantable timber, 
and other matters that were supposed to be settled in the agreement. 

\ The doctrine here laid down is recognized in 2 Watts R, p 189. 
in that case H. promised to pay a widow $33 per year, a part in 
cash and the residue in trade, according to her wants to-wit: grain, — 

_meat, hay, &c., at market prices. The only question in the case 
was whether the plaintiff could recover the value of the specific arti- 
cles without proof of a demand before suit brdught. The court say, 
“Tn the case at bar, if a demand be necessary, no difficulty exists as 
to the place, as it is evident from the contract that both parties had 
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reference to the farm on which they resided, as the place where the 
articles were to be demanded and delivered. The contract is for the 
delivery of the grain, hay, meat, &c., of a stipulated value, as they 
may be wanted for the support of the widow. She may elect what 
part she will receive in grain, what in meat, what in hay, or whether 
she will receive the whole in one or the other article, or in any. other 
commodity the product of the farm. It cannot be the duty of H. to 
make a tender, for until she makes a demand, it is impossible for him 
to know what to tender, or in hat quantities, or at what time.” 
So in this case, it could not be the duty of defendant to tender | 
timber, for until plaintiff gave directions it was impossible for him to 
know what the kind, size and length of the timber should be. In 
Roberts vs. Beatty, 2 Penn. R., p63, it is said that it is not the 
duty of the obligor to pay or deliver the specific articles mentioned 
in the obligation, when the time of delivery, the nature and quality 
of the articles depend upon the election of the obligee. See also, 
2th Wendell, 198; 5th Cowan, 516, 
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Judgment affirmed. 
Locan for Plaintif- T 


CAMPBELL for Defendant, 


JosePH Piw, et al, Plf. in Error. ) Error to Yamhill County. 
VS. i Alction to *ecover the pos- 
James Morris, Defendant in Error.) session of real estate. 


One in possession of land, claiming under the donation act, cannot be dispos- 
sessed by action at law before completion of his four years residence, when the 
contest between the parties has been determined in favor of the occupant, by 
the Surveyor General. 


Per Wituiams, C. J.—Plaintiffs claim the land described in the 
complaint, as heirs of Joseph and Margaret Pin, deceased, under the 
4th section of the Donation Act. 

Defendant, among other things, says in his answer that he is in- 
formed and belieyes that one Joseph B. Rogers as guardian of the 
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fninor children of said Joseph Pin and Margaret, his alleged wife, 
{olsind to be deceased, filed a notification with the said Surveyor 
General, on the 25th day of March, 1858, claiming said tract of 


alleged residence and cultivation of said land by said Joseph Pin, 


(si on behalf of said alleged minor children, and others, through 


| senior, and that afterwards}, on the 12th day of June, 1855, and on 


7 testimony and certain proofs and documents filed with said Surveyor 


i 
ad 
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General, had a hearing and determination by and before said officer, 


touching:the said claim so made and supported as aforesaid. That 
this defendant was notified of said claim and hearing, attended 


| thereon, and had his rights to the premises considered by said officer, 


which said hearing was had, and said premises adjudged in his favor, 
as settler, and against said minor heirs, and alleged legal representa- 
ves of said Joseph Pin, deceased. 

Plaintiffs demur to the portion of the answer above set forth, and 
say that it constitutes no bar to their right of recovery. 

Defendant, as the pleadings show, went into possession of the land 
in dispute in January 1852, and this action was commenced in Au- 
gust, 1853, so that plaintiffs brought suit before defendant had resi- 
ded upon and cultivated said land for four consecutive years, a8 re- 
quired by the Act of 27th September, 1850, under which he holds 
od claims possession. Where a person in possession of public land 
in a controversy with another claimant, before the Surveyor General 
is adjudged by such officer to be the rightful occupant, we hold that 
the courts of the Territory cannot reverse such decisions, so as to 
disturb the possession of the party in whose favor it was made, until 
the expiration of his four years residence. ; 

Congress has organized a Land Department of the Government, 
whose business it is made to determine those questions which’ arise 
out'of the disposal of the public lands, and the courts of the country 
cannot interfere to regulate or control that business, without intro- 
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» ducing uncertainty and confusion into the whole system. 


Take this case as an illustration. Suppose the courts dispossess 
defendant, and so prevent his compliance with the Donation Act, and 
the Iand department adheres to its decision against the rights of 
plaintiff, to whom will the patent for the land be issued? We inti- 
mate no opinion as to what the courts of the Territory would do in 
case defendant’s residence and cultivation were complete, or he held 
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the patent, but upon the state of facts presented here, we hold the 
answer i be good, and overrule the demurrer. 
` Judgment for Deferidant 


Exixorr for Plaintiffs. 
Prarr and ona for Defendant: 
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In Chancery. Injunction Ad- 


“Puintsrer Ler, Plaintif, 
journed from Linn County, 


` US. 
Tuomas L. Somers, Defendant. 


Per Wixtrams; O: J.—Plaintiff alleges that he is in possession 
of a certain. tract of land described in his complaint; and that dea 
fendant is committing acts of trespass atid waste thereon, to restrain 
which an injunction was prayed for and granted by the District 
court. Defendant denies that he is guilty as charged, and further 
avers, that the contest between him and plaintiff is a controversy 

‘about the boundary between their adjoining claims, which has been 
decided in his favor-by the surveyor general, and that he is entitled 
to the land in dispute, &c. Much evidence has been taken to estab- 
lish the right of the respective patties to the land in question; 
but we do not esteem it necessary or advisable tb decide that ques- 
tion at the present time. Plaintiff proposes to contest before the 
commissioners of the General Land Office; the right of defendant to 
a patent in accordance with the decision of the surveyor general 5 
and we have concluded to defer any final decision as to the rights of 
the parties, until the determination of that litigation. We shall 
continue the injunction and remand the case to the District court 
for such further proceedings as may appear meet and just, when 
the proper authority has decided as to which of the parties is enti- 
tled to a patent for the land in dispute. ' 

Grover for plaintiff. 

Wats for defendant. 


58 


District Court. Error to Douglas 


J. P. Day, Plaintiff, ? Appeal from County Commissioners in 
County. 


US. 
L. D. Kent, Defendant. 


Pr 


1. The votes of a precinct cannot be rejected because there was no poll-book sent 
to the county clerk. : 

2, Irregularities in collecting evidence as to the result of an election, will not 
avail in contesting such result, ifit can be properly ascertained to whom & 
majority of the legal votes were given. The omp will be awarded to him 
who is found to have such majority. 


Per Witniasis, C. J—Day and Kent were candidates for the 
sheriffalty of Douglas county,.at the June election, 1854. When 
the county canvassers had duly examined the returns of said election 
for said county, they found that Day had received the highest num- 
ber of votes for said office, and gave to him a certificate of his elec- 
tion. Day then ehtered upon the discharge of his duties as sheriff 
of Douglas county. On the third day of July, Kent gavè notice to 
Day that he would contest the said election, in which notice he stated 
as cause for such contest : ; 

ist. That there never was any legal election-held in Cow creek 
precinet, in said county, or if legal, no return vas made to the audit- 
or of said county. 

. 2d. That the return of the polls from the precinct of Canyonville. 
ate irregular and insnfficient in law. 

Justice Deady heard the casé at Chambers on the 18th of July, 
and decided that there was no legal return tò the county auditor of 
the election in Cow creek precinct; and, therefore, Kent, and not 
Day, was entitled to said office, and a certificate of election ax sher- 
iff of Douglas county was thereupon issued to him; 

According to the returns of said election, including that from Cow 
creek precinct, Day had two™hundred and twenty-eight votes, and 
Kent two hundred and seven, for sheriff of said county ; but rejéct- 
ing the return from Cow creek, Day has two hundred and five, and 
Kent two hundred and seven votes for said office. Nothing is now 
said by Kent as to the incorrectness of said election, further than 
Cow creek precinct is concerned, so that the sole question for this 
court to decide is, whether the votes of Cow creek precinct ought to 
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be counted for Day or not. The BDE is the n from said 
precinct : 


á 


" « Pursuant to this notice an was held at the’ iia of a. 
F. Hall, Cow creek precinct, Douglas county, O. F., June Sth, 
1854, for the election of the following named officers for county and 
precinct, agreeable to an order of the acting clerk of the county com- 
missioners; Douglas county, O. T., (R. H. Dearborn,) votes having 
been cast by the citizens of Cow creek for the following named of- 
ficers—‘For council, A. V. Bentley received seven votes, 73? ‘For 
council, James, Maver received two votes, 2;’”? and so on through 
all the county and precinct offices. In the list is this statenient: 
“For sheriff, J. P. Day received twenty-three votes, 28," Sub- 
joined to said list is the following : 


“Hardy Elliff, judge of the election, appointed by the court of 
Douglas county, O. T.; G. F. Hall by the same; third judge by 
G. F. Hall and Hardy Elif, A. V. Bentley, as appointed by G, F. 
Hall and Hardy Elif, judges of election; also B. E. Simmons and 
W. P. Coats, as clerks of said election, do hereby certify that the 

s polls were opened and closed according to law, and that the same 

‘number of votes for and against the aforesaid candidates, and the 
game we verily helieve to be correct; furthermore, that twenty-four 
votes were cast against becoming a State of the Union, and remain- 
ing aS we now are, a PEER 


G. F. HALL, 
HARDY ELLIFF, Inspectors. 
A. V. BENTLE Y; 


B, E. Simmons i 
W. P. Coats, rt Clerks. 


Filed, June 15th, 1854. ' ; 
J- R. H. DEARBORN, 


Auditor Douglas Co., O. T. 


Sec. 27, Oregon Statutes, page 5T, provides that the clerks, whei 

the poll lists are made to agree, shall write out upon the poll-book a 

, Certificate, as nearly as circumstances will admit, in the following 
form : l é 


“At an election held, &c., (giving place and date,) the following 


60 


named persons received the number of votés annexed to their regspec- 
tive names, for the following described offices, to wit: 

A. B. l .d--—- votes for delegate to Congress ; 

O. D. had —— votes, &c., (and in like manner for any other per: 
son voted for.) 

Certified by us, G. H., J."K., L. Mo, judges of election. 

Attest A. B., C. D., clerks of the election.” 


Section 28 provides for sending qne of these poll-books, certified . 


as aboye required, to the elerk of the hoard of county commissioners, 
and for depositing the other with one of the judges of the election, 
to he “subject to the inspection of any elector, at any time thereaf- 
ter, who may wish to examine the same’? Kent says, that no 
poll-book was sent by the judges of the election in Cow creek pre- 
¢inct to the county auditor, as directed in section 28, and therefore 
the return from said precinct should be wholly rejected. 

Assuming the premises to be true, the legal conclusion drawn 
fherefrom does not follow. County carfyassers are only required 
to decide who has receiyed “the highest number of votes,” for any 
office to be filled by an election of the people, and no poll-book is 
necessary to enable them to make that decision. Clerks and judges 
of election in each precinct of a county are compelled to send to the 
county auditor a certificate, to which the one from Cow creek con- 
forms in substance, and these certificates together constitute’ the 
evidence, upon which the county board determine the result of the 
election for that county, Had the poll-book of Cow creck precinct 
been returned with the certificate, as the statute contemplates, such 
poll-book would only haye shown that A. B. and C. voted at the 
election, and not for whom they cast their votes, so that the county 
canvassers, with the book, could not have decided otherwise than 
they did withont it. True, the clerks should have written out their 
certificate in the poll-book ; but this error is not fatal to the return, 
for in point of fact it makes no difference whether the certificate is 
written on one piece of paper or another, provided it is written and 
eontains in substance what the law requires. When, therefore, the 
the county canvassers had all the evidence as to the choice of the 
electors, iñ Cow: creek precinct, which a technical compliance with 
the law would have furnished, and their decision accords with that 
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evidence, nothing in law or reason seems to demand a reversal of 
such decision because some collateral and immaterial act was not 
correctly performed by a ministerial officer. Each clerk at an elec- 
tion is required to keep a poll-book, which is properly nothing more 
than a list of the voters’ names. One of these books‘is to be held by 
a judge of the election, for the examination and use of the electors— 
the other is to be sent to the county auditor, for the convenience it 
is to be presumed of the county officers. When no poll-book is filed 
with the county auditor, it is said no opportimity is afforded to con- 
test the validity of the election by one who may-feel aggrieved at the 
result of the canvass. ‘This, if true, proves nothing to the point in 
this case. Judges and clerks may omit to show all about an elec- 
tion, and yet shoy that one has taken place, and how it terminated. 
Evidence for those wishing to contest an election, which is the poll- 
list, is one thing. Evidence for the county canvassers, which is thé 
certificate, is another and different thing. The non-existence of the 
one does notinvolve the non-existence of the other. Poll-books, how- 
ever, are kept in all the precincts of the county, to accommodate 
those who wish to inspect or use them with reference to the election. 
Much of the argument for Kent proceeds upon the assumption that 
no lists of the voter3’ names were kept at the election, but there is 
nothing in this case to support this position. No such list, it seems, 
was returned to the county clerk, as.the statute requires ; but it is 
very illogical to argue, that because a thing does not exist in a par- 
ticular place, it does not exist therefore at all. Judges and clerks of 
elections will be presumed to discharge their sworn duties until the 
contrary appears. To keep a poll-book is a duty enjoined upon the 
clerks by law, and without any evidence to prove otherwise, courts 
will presume a compliance with that law. Admitting, however, that 
no poll-books were made by the clerks of the election in Cow creek 
precinct, it does not then follow that there was ro election in that 
precinct. No one pretends that there was any fraud or corruption 
in this matter, nor is it even pretended that Day did not get twenty- 
three legal votes at the Cow creek polls; but the defect in the said 
return is supposed to be fatal to all the other facts and rights in the 
case. Statutes, prescribing the manner in which a public officer 
shall perform an act, 'are generally regarded as directory, and ad- 
mitting the officer to have power, his disregard of such statutes, in 


aal 


62 


doing the said act, will not destroy the rights of an innocent person. 
4 Wheaton, 503,-7 ; Iredell, 157,-313; Monroe, 844,-7; Black- 
ford, 156. 

To sacrifice the end of an enterprise when attained, for mistakes 
in the mode of procedure, is to throw away the kernel and preserve 
the shell. Times and places for holding popular elections are ap- 
pointed by law, to enable freemen to make choice of persons to fill 
the offices of government. 

When, therefore, the qualified voters of an election district, at the 
time and place fixed by law, deliver their ballots to a legal deposi- 
tary, the choice of the people of that districtis made. Whoever has 
received a majority of the legal votes cast, is as much elected at the 
closing of the polls, as he possibly can be by means of that election. 
The choice of the voters has become a perfect fixed fact. To make 
proof of that fact is all that remains to bedone. Counting the votes 
and making the returns are no part of the election, but-the mere 
steps of the agents of those who have voted, to make known the re- 
sult. Now, it must be evident that it is quite immaterial to the 
* electors and the elected, whose rights are involved in the transaction, 
in what way the choice of the people is discovered, if the means used 
suffice to carry that choice into effect. ‘The whole object of the elec- 
tion is then accomplished. For the sake of convenience, expedition | 
and certainty, the law points out a mode for collecting the evidence, 
but a failure to follow. that mode amounts to nothing, if the same 
effect is gained which an adherence to the mode would have pro- 
duced, and the man receiving a majority of the votes gets the 
ofice. Truth, if recognised, is not to be rejected because it comeg 
through an imperfect channel. Suppose the law had required a 
judge to save the ballots for evidence, instead of the poll-book, would, 
their destruction, after they had been given and counted, invalidate 
the election ? 

Suppose there had been no'return whatever from Cow creek pre- 
cinet, but Day had received the certificate of election, and Kent had 
then contested, Day would be allowed to prove by parol that he had 
received 23 votes in said precinct, which had not been counted for 
him, and thus sustain his right to the office, for his rights would not 
depend upon the acts or omissions of judges and clerks, but upon the 
votes of the people. Is Day worse off with an imperfect return, 
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than he would be with no return at all? Legal distinctions have 
heen confonnded in what has been said for Kent in this case, for 
it has been contended that the doctrine here laid down would make 
the choice of a person for office, by any loose assemblage of men, an 
election. Voting implies something more than the mere expression 
of an elector’s will, When a man votes, he must express his will 
viva voce or, by ballot, at a time and place fixed by law, and to a 
person having color of right to receive such expression, and these are 
all necessary and essential parts of the act of voting. To vote, an 
elector must do all that the law requires Aim ta doin the perform- 
ance of the act, and then he has voted, and nothing can afterwards 
de done by others to deprive him of the benefit and effect of that 
sovereign act. Judges and clerks may prove ignorant or corrupt, 
may return poll-books or not, as they please, but the just judgment 
of the law will give the elector his vote, when its intent and effect 
are made to appear before the proper tribunal. Surely there is æ 
broad difference between the perfect effective act of voting, and the 
mete attestation of a clerk to such an act. These views, it is said, 
open the door to fraud and corruption in elections. How this is to 
happen doesnot appear. Judges and clerks of elections (five in 
number) are sworn ‘‘to petform their duties according to law, and 
` -the best of their abilities, and studiously endeavor to prevent fraud, 
deceit or abuse in conducting the election” at which they act. All 
their proceedings are public, and it is next to impossible for the 
judges of an election to add to or take from the legal votes of a pre- 
cinct, without detention and exposure. Those guards which the law 
throws around the balist-box, cannot be knowingly disregarded by 
the officers of an election, without the moral guilt of perjury. Mis- 
takes will, however, sometimes occur, but thereis no reason in allow- 
ing them to destroy all the right and good with which they happen to 
be connected. Citizens when they vote, acquire aright to have their 
suffrages regarded, and the person to whom they are given acquires 
a right to have them estimated in his favor, and it would be unjust, 
not to say absurb, to hold that all these rights are destroyed by the 
mistakes of every petty officer, who has to deal with the evidence 
of the election. To do this would be to sacrifice substance to form 
—to make the incident of a thing of more consequence than the 
thing itself. More evils, it is believed, will result in allowing clerfcal 
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returns to control and decide elections, than in allowing the votes of 
the people to control and decide them. When a man seeks to put 
another out of office, and put himself in by contest, as in this case; 
he must show that he has received a majority of the legal yotes for 
guch office ; it is not enough for him to show that A., B. or O: has 
made some mistake about the returns, or that there is a chanee of 
his being elected. The fact of his election must affirmatively appear: 
There is not a particle of evidence ‘in this case to show that Kent 
had more legal votes for sheriff of-Douglas county than Day, but 
all the evidence we have upon the subject proves the contrary—and 
that Day’s majority over Kent for said office was 21 votes. Our 
statute says that courts shall determine such contests as this in a 
. manner “to carry into effect the expressed will of a majority of legal 
voters as indicated by their votes, not regarding technicalities or 
errors in spelling the name of any candidate for office.” Effect is to 
be given to the will of the majority, as expressed by their “‘votes,”’ 
and not as it appears from the returns: Courts in cases of this kind 
are not bound by the acts or decisions of canvassing officers, but are 
to hear parol or other competent evidence, and then give the office to 
him who appears to have a majority of legal votes for it. This çon- 
clusion seems to harmonise with the theory of our government, and 
the substantial requirements of the law. Let the judgment be re- 
versed, and a certificatefof election be issued to Day. 
Judgment reversed. 
Bousz, for plaintiff. 
Harpine, for defendant. 


Deapy, J. dissented by the following opinion : 


The determination of the question who is legally entitled to the 
certificate of election in this case, is a matter of secondary moment. 
However decided, the effect in this particular instance will be but 

* transitory, and cannot extend beyond the existing term of the offce 


about which the controversy arises. A majority of the court hive 
decided the question in favor of the plaintiff in error. Although I 


differ from the majority in their reasoning and conclusions, from be~ 


ginning to end, yet, if the decision in its consequences ended with 
this, case, I could be content to dissent in silence. But the doctrine 
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this case, I could be content to dissent in silence. But the doctrine 
now sought to be established, and armed with the authority of stare 
decisis, extends in its consequences beyond this occasion into the 
future, The principles involved in this case are of vital importance 
to the well-being and peace of a community like ours. The genius 
‘of our institutions, and the tendency of the age, combine to make 
the polls the final arbiter of all questions involving a choice of public 
agents, or public policy. From this tribunal there is no appeal, and 
however repugnant to the feelings or adverse to the interests of the 
minority may be its decisions, they must yield it submission, or raise 
the arm of rebellion and anarchy. 

Experience has shown that in times of,public excitement, and des- 
perate party strife, all manner of nefarious devices and expedients 
are frequently resorted ‘to for the purpose of improperly affecting the 
result of the election. To preserve then, unimpaired, the authority 
and usefulness of the polls, must be among the most important duties 
af the law-making power.” Accordingly we find that the legislature 
of the varioug States, as well as that of our own Territory, haye 
from time to time, as.experience demonstrated their necessity, enacted 
laws intended and calculated to guard the purity and secure the cor- 
rectness of the polls by decreasing as far as possible the temptations 
and opportunities for fraud and mistake. 

. These laws are two-fold in their character—preventive and reme- 
dial, The remedial are such as provide a remedy or mode of pro- 
ceeding by which the result of the election in any particular may be 
scrutinized or contested, whenever it is conceived that it is vitiated 
by fraud or illegality. But by far the most important and useful of 
those regulations are the preventive. Without them an election 
would be unworthy of the name, and degenerate from a law-appointed 
and law-regulated proceeding into a mere voluntary assemblage, 
where the right of the elector, the manner and evidence of the exer- 
-cise of that right, would be governed and protected by no more cer- 
tain and just rule than the caprice of the hour, or the interested and 
uncertain passions of the greater number. 

Upon this subject the Code of Oregon after providing for the pub- 
lic notice of elections, the number and manner of selecting judges 
and clerks, substantially enacts that the -clerk of the county com- 
missioners shall furnish one of the judges of the election with two 
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poll-books, at least five days before the election; that the judges and 
clerks of the election, before receiving any votes, shall be sworn to 
“ studiously endeavor to prevent fraud, deceit, and abuse in conduct- 
ing the same;”’ that the person administering such oaths shall cause 
an entry thereof to be made and subscribed by him, and prefixed to- 
the poll-books ; that the elector shall in full view deliver his ballot to 
one of the judges of the election; that said judge shall upon the re- ` 
ceipt thereof, pronounce with an audible voice the name of the elector, 
and if the nme be received, “ the clerks of the election shall enter 
the name of the elector and numbér in the poll-book.”? After the 
polls are closed, the canvass shall be made by a comparison of the 
poll-lists, containing the names and numbers of the electors, until 
they shall be found or made to agree; that the ballots shall then be 
counted unopened, except so far as to ascertain whether éach ballot 
is single; that if the number of ballots shall exceed the number of 
votes on the poli-list, ‘one of the judges shall publicly draw out and 
destroy therefrom so many ballots unopened as shall be equal to such 
excess.’? After this, the votes are to be counted, writing in the 
poll-book the name of each person voted for, and the number of votes 
he received, to which shall be attached a certificate of the judges 
and clerks, certifying the same to be correct. This constitutes the 
return. One of these poll-books, containing this return, is to be sent 
under seal to the clerk of the county commissioners; the other, with 
the ballot box, to be deposited with one of the judges of election, 
“t subject to the inspection of any elector, at any time thereafter, who 
may wish to examine the same.’’ In case of a contest for any coun- 
ty office, after the proper preliminary proceedings, the same shall be 
tried by the district court, or the judge thereof at chambers; the 
court shall hear and determine (without the intervention of a jury) 
the same, in such manner as shall carry into effect the expressed will 
of a majority of the legal voters, as indicated by their votes, for 
such office, nót regarding technicalities, or errors in spelling the name 
of any candidate for such office. 

The only question for determination in this case is the legality of 
the election said to have been held in Cow creek precinct. No other 
evidence exists of an election having been held there than is furnished 
by the certificate of certain persons professing to act as judges and 
clerks of the election at that place. This certificate asserts that, at 
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an election held in that precinct, certain persons received a certain 
number of votes for certain offices, and among others that the plain- 
tiff in error received for the office of sheriff twenty-three votes.— 
Although not technically correct, it is substantially such a return as 
the law contemplates. It is the statement of the judges and clerks 
that an election was held, and their conclusions as to what was the 
result. But whether these persons professing to be judges and clerks 
of election have stated the facts in these particulars does not appear, 
because no poll-book has been returned, nor is there any evidence 
that one was ever kept. The poll-book is the record of the election 
—in it, and it only, is to be found the oath of office of the judges 
and clerks, the names and number of the voters, the challenges made; 

: whether allowed or disallowed, and all the other separate facts which 

. transpire at and constitute an election. This statement, certificate, 
or return, if made with authority, is drawn from the poll-book, and 
the poll-book should accompany it, so that any errors of calculation 
that appear upon its face may be corrected by it; but inthis case no 
poll-book exists, no list of the voters’ names was kept, no record of 
the oath of office appears, and there was nothing remaining, or rather, 
ever existed, from which they could certify anything. How, let me 
ask, did these judges and clerks ascertain that these supposed bal- 
lots, to which they have certified, agreed with the number of electors 
who voted at that election? Certainly they did not ascertain it in 
the way in which the law requires, by comparing the number of such 
ballots with the number of voters upon the poll-books, for that was 
æ physical impossibility, as no sueh thing as a poll-book existed.— 
‘What assurance had they, have we, or has the defendant in error 
that while twenty-three ballots might have been found in the ballot- 
box for Day, they were not given by only ten electors, or any num- 
ber léss than twenty-three. In this case, as a matter of fact, no 
such fraud may ‘have been practiced; it is not alleged by the defend- 
ant in error whether it was or was not, nor as a matter of fact or 
law can it be presumed that any one knows it. 

But the law founded upon experience presumes that such devices. 
will be practiced, and the defendant in error is entitled to have that 
security against such contingencies. that the law has provided—that 
is, a comparison of the poll-list (kept name by name publicly, as the 
election progresses,) with the ballots before the votes were counted. 
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If a fraud has been practiced in this particular, (and if it was, the 

judges and clerks would not likely have been aware of it, for they 
had no means of detection,) the defendant in error would be almost 
powerless to detect and expose it. It could not be done without an 
exact knowledge of the number of voters. How is that to be ob- 
tained when no record was kept of them? Whose business is it to 
stand by and keep count, and remember it, and if it were any one’s, 
whose memory could be relied upon with any degree of certainty for 
such information? especially in a precinct that would cast a thou- 
sand votes, an event not uncommon in densely populated neighbor- 
hoods. But to go further. Suppose it were true that twenty-three 
ballots were given at Cow creek for the plaintiff in error, ten, or any 
number of them less than twenty-three, may have been given by per- 
sons not electors of the county. 

The judges and clerks are not bound to know that every man who 
votes is qualified, nor is it possible that they can. But the law, 
founded upon experience, presumes that illegal votes may be thrown, 
and therefore it has provided that a poll-book be kept, the simple in- 
spection of which will determine who did vote at a given election.— 
The leading fact being known without doubt, a party who has been 
injured by illegal votes being cast against him, isrenabled to show the 
fact. Besides, to vote illegally, knowing the same, is a criminal 
offence, and therefore it is important that a poll-book be kept. But 
as in this case, if no poll-book were kept, how could the defendant in 
error, or any one else, ascertain whether illegal votes were thrown or 
not, and if so, how many and by whom. 

The first step to be taken in the matter is to ascertain who did 
vote; this, by the security which the law has provided for him, the 
defendant is entitled to know from the poll-book, but by the decision 
of a majority of the court, it depends upén whether the judges of 
election see proper to keep a poll-book or not. If through ignorance, 
negligence or corruption, they omit to keep a poll-book and return it, 
the burden of their ignorance or corruption must fall upon him ; if 
they certify that A. B. had twenty-three votes, or one thonsand, he 
must find out who gave them the best way he can, and if he cannot, 
as in most instances he could not, of course he is practically con- 
eluded’ from showing their illegality, although in point of fact, one- 
half of them might have been so. 
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It is said, however, that the court isto disregard “ technicalities” 
in the decision of this case; true, so the Code declares, but in the 
same sentence, by a particular expression, is defined in what. sense 
, the word technicalities is here used. The whole expression is, “ not 
regarding technicalities or errors in spelling the name of any candi- 
date for such office? To my mind the inference is absurd that be- 
cause the law commands the court to disregard such “‘ technicalities”? 
as error in the spelling of a candidate’s name, that therefore the 
judges and clerks need not be sworn, that therefore there need be 
no list of the voters names, that therefore there need be no compar- 
ison of the poll-lists and the ballots before counting the votes; in 
short, that therefore all the security and guard which the law has 
thrown around the poll is merely so much parliamentary advice to 
the judges and clerks of election, which, whether they follow or not, 
shall make no sort of difference with the result. 

Again, it is said that the court is to regard the will of the major- 
ity as indicated by their votes. The argument which has been drawn 
from this partial statement of the law, if it proves anything, proves 
too much. That will of the majority must not only exist, but it 
must he expressed, and that substantially in the mode designated by 
the law. If the elector were to vote viva voce, he would express his 
will, but not in such a mode as would authorize the court to consider 
it because the law directs that his will shall be expressed by ballot. 
In this case, the record containing no evidence of what is known to 
the law as an election in Cow creek precinct, then, although a ma- 
jority of the voters of that precinct, if such an election had been 
held, would have willed the election of Day, there is no expressed 
will upon the subject. But it is said the omission to keep a poll- 
book and return is the neglect of the judges and clerks, and the 
voters of that precinct should not be prejudiced by such neglect ; 
that when the elector deposits his ballot he is entitled to have it re- 
ceived by the county canvassers, no difference what may occur by 
reason of the ignorance, negligence or corruption of the officers who 
hold the election. This argument is liable to the objection that it 
agsumes the fact in question, that is that there were legal voters in 
Cow creek precinct, and that they did deposit their ballots at: an 
election therein for the plaintiff in error. Of all this there is no 
legal evidence in this record. No parol evidence has been taken; the 
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certificate'of those persons professing to be judges and clerks is of 
no effect, because nothing appears from which they could certify such 
result, or-any other. But if it were otherwise, the doctrine is erro- 
neous, and is subversive of the true principles which lie at the foun- 
dation of the proceeding known as an election, All the regulations 
which the Code prescribes for holding elections are not merely di- 
rectory to the officers. Some of them, I admit, are and should be so 
held, but others are of the very essence and substance of the pro- 
ceeding, without which it can have no effect. The rule which dis- 
tinguishes between the statute that is directory and that that is not, 
though frequently difficult of application, is in itself simple and plain, 

For instance—the Code directs that the clerk of the county com- 
missioners shall furnish the judges of election with two poll-books, 
five days at least before the election. The object of this statute is 
to secure poll-books properly prepared for the records of the election. 
As'the most convenient method of securing this end, the clerical 
officer of the county is directed to furnish them. But suppose he 
omit to.do so, and the clerks of the election provide themselves with 
poll-books, and the election proceeds in all respects as if the statute 
had been obeyed by the auditor. This provision is directory, and a 
neglect to obey it by the auditor would not vitiate the election, pro- 
vided the poll-books were obtained in some way and used. The-re- 
sult in all respects would be the same. Buta poll-book containing 
a list of the electors and their numbers bears a very different relation 
to the main object to be accomplished, to-wit, an election. Without 
something substantially conforming to,it, there ig no legal evidence 
that the event transpired, although there might be an assemblage of 
persons qualified to vote, and an individual expression of opinion 
upon some question to be decided at that election. If the poll-book 
ĉan be, dispensed with, then a collective expression of the will of the 
voters of the precinct may also be dispensed with, and each individ- 
ual voter may send his vote by mail, or otherwise, direct to the 
county canvassers. ‘The necessity of the poll-book is not to be de- 
termined altogether with reference to the interests and rights of the 
supposed electors of Cow creek precinct. ‘The election is a public 
proctedinig, in which! the whole public have an interest, carried on 
at different places all over the Territory, at the same time. These 


„twenty-three votes, purporting to have been thrown at Cow creek for 
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Day, if counted, negative the expressed will of twenty.three legal 
voters in some other portion of Dotglas county, say in Deer Creek 
precinct. Now the twenty-three voters of Deer Creek precinct havé 
a right to demand that, before the same number of votes shall be 
counted from Cow creek precinct negativing their legally expressed 
will, the legal evidence that an election was held at the latter place 
should exist and be produced. 

Tt is said that although these provisions of the law are directory, 
and may be obeyed or not at pleasure, without affecting the result, 
-yet there is sufficient security against fraud or mistake in the fact 
that the election is held openly and publicly, and that the judges and 
clerks, five in number, are sworn to “ studiously endeavor to prevent 


fraud, deceit, and abuse in conducting the same.’ By the same oath - 


they are bound to conduct the election “ according to law,” yet ac- 
cording to the doctrine of the majority, this part of the oath is only 
directory, and whether kept or not will not vitiate the election. For 
the same reason so much of the oath as relates to “ fraud, deceit and 
abuse” may be considered directory by the judges and clerks, and 
kept or not at pleasure. But this security against fraud and mis- 
take, which is found in the publicity of the transaction, and the oaths 
of the officers, under the doctrine now established is a mere mockery. 
The judges and clerks may omit to take the oath, the statute requir- 
ing them to be sworn being only directory. They may hold the elec- 
tion with closed doors, the statute requiring publicity is only direc- 
tory: The voter is not to lose his rights upon account of these omis- 
sions, and so the election is left to the caprice of those-who hold it; 
if illegal votes are received, quite likely no one remembers who gave 
them, no record has been kept of the voters names, and until this 
becomes known, no steps can be taken to show their illegality, or 
even to ascertain the fact that they were illegal. » 

To be certain, then, of any security from fraud or mistake, or to 
have the means of its detection if made, there must be some limit to 
what'is directory, something must be imperative. In Kneass’ case, 
p. 581, Parsons?’ select equity cases, Judge King says: “the man- 
ner of receiving and recording votes is also prescribed, and the pro- 
cedure in this respect demanded by the law is most important to the 
prevention of fraud.” Again, he says of the same duty, “‘ this di- 
rection is among the vital provisions of the law, which no inspector, 
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disposed faithfully to execute his duty, ought to omit, and the absence 
of which must tend to make the conduct of the election suspicious, if 
not absolutely illegal.” 

For these reasons I conclude that the law requiring the clerks to 
keep a list of the names and the number of electors, is not merely 
directory, but absolute and imperative. That it is of the very sub- 
stance of the thing to be done as the election proceeds, forming a 
vital and substantial part of the proceeding, To hold otherwise, 
would open a wide door to fraud, controversy, and dispute, that could 
only be settled by a resort to the uncertain and contradictory mem- 
ory of judges, clerks and by-standers—the very evil which this pro- 
vision is intended to guard against. And if in this particular in- 
stance, this construction of the law would operate to exclude votes 
which were actually given in good faith, it is a misfortune which the 
parties must submit to for the time being. Mistakes are of daily 
occurrence in human affairs, and if the law were to be lengthened or 
shortened to meet each particular case, it would beget more confusion 
than it would correct. 
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